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On Motion for Rehearing En Banc

Before SCHWARTZ, C.J., and JORGENSON, COPE, LEVY, GERSTEN,
GODERICH, GREEN, FLETCHER, and SHEVIN, JJ.

PER CURIAM.

The motion for rehearing en banc is denied.

LEVY, GERSTEN, GODERICH, GREEN and SHEVIN, JJ., concur.



1 Miami-Dade County joined as a plaintiff under certain subrogation
rights.
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Birwelco-Montenay, Inc. v. Infilco Degremont, Inc.

Case No. 3D00-2598

COPE, J. (dissenting from denial of rehearing en banc).  

The Uniform Commercial Code (UCC) covers specially

manufactured goods.  The question whether this contract is governed

by the UCC is a question of law for the court.  The panel’s ruling

will unsettle UCC law, both from a substantive and procedural

standpoint.

I.

Miami-Dade County owns a Resource Recovery Plant which is

operated by Montenay Power Corp.  As part of a retrofit of the

plant, Montenay and an affiliated company, Birwelco-Montenay, Inc.

entered into a contract in 1994 with Infilco Degremont, Inc. to

design and manufacture equipment for the retrofit.  Infilco was to

ship the equipment to Miami, where it would be installed by another

contractor.

Miami-Dade County, Birwelco-Montenay, Inc. and Montenay Power

Corp. (collectively “plaintiffs”) sued Infilco, claiming $1.6

million in damages for delay.1  The plaintiffs alleged that Infilco

was guilty of professional negligence.  Whether there is a

cognizable negligence claim and whether delay damages are

recoverable depends on whether the contract is governed by the UCC.
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The trial court ruled that the contract is governed by the UCC

and entered summary judgment in favor of Infilco.  The plaintiffs

appealed.

A panel of this court reversed.  The UCC applies to

transactions in goods, § 672.102, Fla. Stat. (1993), but not

services.  The panel opinion said that “[t]he question whether a

contract is predominantly for goods or services is generally one of

fact.”  Opinion at 3 (quoting BMC Indus., Inc. v. Barth Indus.,

Inc., 160 F.3d 1322, (11th Cir. 1998)).  The panel ruled that the

“jury must determine the nature of the contract.”  Opinion at 3.

Infilco has requested rehearing en banc.

II.

What law governs this contract is a question of law for the

court, not a question for the jury.  In the present case, there is

a contract with Infilco for specially manufactured goods.  There is

no dispute regarding the terms of the contract.  Thus even under

the authority relied on by the panel, the BMC case, the question of

whether the UCC applies is a question of law for the court.  160

F.3d at 1331.

As already stated, the UCC applies to “transactions in goods

. . . .” § 672.102, Fla. Stat. (1993).  Under the UCC, “‘Goods’

means all things ( including specially manufactured goods) which are

movable at the time of identification to the contract for sale . .

. .”  Id.  § 627.105(1) (emphasis added).



2 The treatise goes on to say:

Some courts, however, have deemed it desirable to
point out that as to the manufacturer of the given
specially manufactured goods, the service element was
minor.  Thus it has been declared that the fact that the
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The issue now before us is addressed in Anderson on the

Uniform Commercial Code as follows:

The fact that the seller makes the goods according
to the buyer’s specifications does not remove the
contract from the classification of a contract for the
sale of goods.  This is seen from the fact that “goods”
are expressly defined to include goods specially made for
the buyer.

1A Ronald A. Anderson, Anderson on the Uniform Commercial Code, §

2-105:182, at 744 (1996) (emphasis added; footnote omitted).

The Anderson treatise also explains that under this part of

the UCC, the “dominant element” test is not applicable.  Id. § 2-

105:183, at 745.  The treatise explains:

The category of goods specially manufactured by the
seller for the buyer could be regarded as a hybrid
transaction in which the producer undertakes (1) to
render the services necessary for the production of the
goods, and (2) to transfer title thereto to the buyer.
The situation is thus one in which a hybrid transaction
is involved and logically a contract for the sale of
specially manufactured goods presents a question of the
classification of a hybrid transaction.  However, this
problem is eliminated by the Code’s unqualified
declaration that goods include “specially manufactured”
goods.  It is therefore unnecessary to determine whether
the service aspect of the transaction is dominant or is
merely incidental.  The declaration of the Code places
this particular hybrid transaction in the “goods”
category regardless of the significance of the service
element in the transaction.

Id. (emphasis added).2



seller specially designs the product which he makes for
the buyer does not alter the fundamental characteristic
of the transaction as a sale of goods, as such services
are merely incidental, particularly where there is no
separate charge made for the services and one lump
purchase price is charged.

From the fact that judicial reference may be made in
a particular case to the presence of a dominant sales
aspect in order to confirm the classification of the
transaction of a sale of goods, it is not to be inferred
that the transaction would be held a contract for
services if the service aspect were dominant.

Id. § 2-105:183, at 745-46 (footnote omitted).
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Respectfully, the panel opinion is in error, as was the

federal Eleventh Circuit in BMC, in adopting a “predominant factor”

test for this part of the UCC. 

III.

In sum, Judge Siegel was entirely correct and the judgment

should be affirmed.  The contract at issue here was for specially

manufactured goods which are, by the plain words of the UCC,

“goods” within the meaning of the UCC.  We should reject, as

erroneous, the “predominant factor” test.   

SCHWARTZ, C.J., and JORGENSON and FLETCHER, JJ., concur,


