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PER CURI AM
Appel lant, Debra Ticktin, fornmerly Debra Kearin (“forner

wife’), appeals part of an order below finding that appellee,



M chael Mran Kearin (“fornmer husband”), properly subtracted
certain taxes fromhis taxabl e income in cal culating child support,
and finding that the former wife's clains were barred by | aches.
We find no basis in the record for the trial court's findings on
t hese issues and reverse in part.

FACTS

The parties were nmarried in 1971 and divorced in 1983. In
1980, they had prematurely born twins with one child suffering from
paralysis on the left side of his body, and the other child
suffering fromsevere asthma. Two years later, the fornmer husband
accepted a residency in surgery in California with an annual sal ary
of $21, 700 before taxes. After the parties separated in 1983, the
children returned to Mam wth the fornmer wfe.

The parties drafted a settlement agreenent wherein the
parties agreed that the fornmer husband was to pay $300 per nonth
child support. Additionally, the former husband agreed to pay into
the children's trust fund "20% of all his taxable incone over and
above the first $25,000 that he earns each year in the future,
until the children reach the age of 18."

The 20% is then divided in tw parts, called "Trust A" and
"Trust B." Trust A was to be 30% of the 20% and this anmount was
to be paid to the forner wife (together with the $300 per nonth)
for the ongoing needs of the children. Trust B was to be invested
in long terminvestnents and managed by the forner husband.

The former husband's child support paynents for 1984 through
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1986 were sporadi c, but eventually the forner husband paid the ful
$300 per nonth, plus the additional percentage cal cul ated on all of
his income. This anpunted to approxi mately $456 per nonth in 1986.
The former husband did not own a honme or meke charitable
contributions during this tinme, and thus there were no deductions
to his inconme for real estate taxes, nortgage interest or
charitable contributions.?

In 1987, the former husband stopped neking paynents for the
children to the former wife. Nothing was being paid to Trust A
and no paynents had ever been made to Trust B. On Novenber 30,
1987, the fornmer wife filed a petition for nodification of final
judgnment and petition for enforcenent of final judgnent. The 1987
petition sought nodification and all eged the fornmer husband fail ed
to make paynents. At no tinme were any assertions made or
considered regarding interpretation of the settlenent agreenent,
and the sole issue in the 1987 petition was whet her or not paynents
had been nade.

A month after the 1987 petition was filed, the former husband
set up bank accounts for each trust and made his first paynent into
the Trust B fund. An additional $1,686.00 was paid to the fornmer
wife in Decenber of 1987. As a result, the 1987 petition was

abandoned. Significantly, up until this tinme, the former husband

I'n fact, there was no "Schedule A" on the forner husband's
tax returns for 1985 through 1990, and the former husband adm tted
he never advised the fornmer wife he was subtracting his pension
pl an contri buti ons.



did not subtract his incone taxes fromthe anounts paid or use his
current definition of "taxable inconme” in calculating the anount
due.

From 1987 through 1990, the parties entered into severa
agreenents with regard to the forner husband s paynents. For
exanple, in lieu of direct paynents to the fornmer wfe, the forner
husband made certain car paynents, paynents for car insurance, and
certain | oan paynents. The former husband obtained the forner
wife's witten acknow edgnents to verify these anounts were being
paid toward child support. The acknow edgnents were titled
"Acknow edgnent of Receipt of Child Support” and "Agreenment to
Met hod of Child Support Paynents,” and set forth the specific
anount of support paid directly to the fornmer wfe for the
respecti ve years.

Thereafter, in April of 1991, the fornmer husband provided a
statenent to the former wife which refl ected he was subtracting his
inconme taxes from his taxable inconme in calculating the child
support anmpunt. As explained by the fornmer husband, he conputed
trust paynents by taking the amount listed on his yearly tax return
entitled "taxable incone", and then reducing this anount by the
anount of taxes he paid upon such "taxable incone" for the year in

question. ? After receiving this information, the fornmer wfe

2As noted by the forner wife, in effect this neant the
chil dren were payi ng 20% of sone of the fornmer husband's expenses.
For exanple, because the former husband deducted his charitable
deductions fromthe basis of the conputation, when he donated the
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instituted this action in February of 1992 by filing a "Mtion for
Contenpt, for Cdarification and To Renove the Respondent as
Trustee."

Eventually the case proceeded to trial in 1996. However
prior to entry of judgment, the then-trial judge disqualified
hi nsel f and the case was re-tried before a General Master in 1997.
The General Master disqualified hinself and the parties agreed t hat
the newl y assigned successor judge could rule upon the case based
upon a reading of the transcript and argunment of counsel.

In Decenber of 1999, the successor trial judge entered the
instant order which found the forner wife's claim barred by the
doctrine of laches.® After reviewing the record and applicable

| aw, we concl ude ot herw se.

ANALYSI S
Laches is an omssion to assert a right for an unreasonabl e
and unexpl ained |l ength of time, under circunstances prejudicial to

the adverse party. It is an equitable defense, and its

children's bicycles and cl ai med a $2, 000 deduction, it effectively
cost the children $400 for their bicycles to be given away. The
children's trust nonies were al so | essened when the fornmer husband
reduced his taxable inconme in 1995 by over $62,000 by claimng
charitable gifts, and the taxes and nortgage paynents on his
$750, 000 house and his boat. According to the forner wife, the
exhibits provided at the 1996 trial reflected a total of
$511, 931. 83 of the forner husband's incone taxes were subtracted,
which resulted in depriving the children of over $100, 000.

3The trial court order also granted the fornmer wife's Mtion
To Renpbve the Respondent as Trustee.
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applicability depends upon the circunstances of each case. Del ay
alone in asserting a right does not constitute |aches, and the
burden is on the party who asserts the doctrine of |aches to prove

prej udi ce. See Stephenson v. Stephenson, 52 So. 2d 684 (Fla

1951); State, Dept. of Revenue By and on Behalf of Taylor v.

David, 684 So.2d 308 (Fla. 1st DCA 1996); State, Dept. of Health

and Rehabilitative Services v. Lenaster, 596 So. 2d 1117 (Fla. 2d

DCA 1992).
In the context of child support arrearage cases, the defense

of laches is only applied in extraordinary circunstances where the

facts clearly showextrene prejudice. See State, Dept. of Revenue

ex rel. Dees v. Petro, 765 So. 2d 792 (Fla. 1st DCA 2000); Golden

V. Lewis, 647 So. 2d 979 (Fla. 2d DCA 1994). As noted in Arnour v.
Allen, 377 So. 2d 798, 800 (Fla. 1st DCA 1979): "the welfare of the
child is paranobunt and in the absence of extraordinary facts or
strongly conpelling circunstances, the action or inaction of a
parent wll not give rise to a defense of I|aches barring
enforcenent of child support arrearages."

Parents not only have a legal obligation, but also a social
and noral responsibility toward the support of their children
Soci ety expects that those who bring children into this world wll
care for them Since child support is a legal obligation of the
parents to the children, our courts have |ong recognized that
strong public policy proscribes application of laches to child
support nmatters except under the rarest of circunstances. See
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Her nandez v. Marsarm Corp., 613 So. 2d 914 (Fla. 3d DCA 1992),

revi ew deni ed, 624 So. 2d 267 (Fla. 1993); Wng v. Wng, 464 So. 2d

1342 (Fla. 1st DCA 1985); Arnour v. Allen, 377 So. 2d 798 (Fla. 1st

DCA 1979).

Keepi ng these policy considerations in mnd, we next turn to
the requirenents for establishing laches in famly |aw cases.
Al t hough prior decisions have broken down the requirenents into
di fferent el enents, regardl ess of howthose el ements are | abel ed or
described, the basic requirenents remain the sane. The def endant
must prove: (1) conduct by the defendant that gives rise to the
conplaint; (2) that the plaintiff had know edge of the defendant's
conduct and did not assert the opportunity to institute suit; (3)
| ack of know edge by the defendant that the plaintiff will assert
the right upon which suit is based; and (4) extraordinary injury or

prejudice. See Mcllnoil v. Mcllnoil, 784 So. 2d 557 (Fla. 1st DCA

2001); Garcia v. GQuerra, 738 So. 2d 459 (Fla. 3d DCA 1999); Dean

v. Dean, 665 So. 2d 244 (Fla. 3d DCA 1995), review denied, 675 So.

2d 926 (Fla. 1996).

The former husband clainms he has met the elenents above,
because the fornmer wife chose not to pursue her rights until nine
years after the divorce. Further, he clains that this prejudiced
his potential ability to seek nodification during the tinme he kept
the additional disputed child support nonies.

First, we disagree with the fornmer husband's prem se that the
time franme for examning his | aches defense is nine years. W find
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the trial court's agreenent with the fornmer husband on this issue
i ncorrect.

Qur review of the record reveals there is no basis for the
trial court's finding that the former wife raised the incone tax
conputation issue in her 1987 nodification petition. To the
contrary, the evidence is clear that the former wife was not aware
of any changes or discrepancies in the conputation nethod unti
1991, when the former husband first asserted he had the right to
subtract his inconme taxes fromthe formula.* The sole issue raised
in the 1987 Petition was whet her or not paynents had been nade.

The trial court's finding that the former wfe had know edge
of the conputation discrepancy based upon the 1987 proceedings is
clearly erroneous. Since, the forner wife did not have know edge
of the former husband's conduct in 1987, and thus did not have an
opportunity to institute suit on this issue at that tinme, it was
i nproper for the trial court to utilize a 9 year tine frane inits
| aches anal ysi s.

Second, we disagree that the former husband's alleged
potential ability to seek nodification during the tinme he kept the
additional disputed child support nonies, constitutes clear and

positive evidence of the requisite injury or prejudice needed to

“Significantly, not wuntil 1996, and only after nunerous
notions to conpel, orders conpelling, and notions for contenpt for
failure to follow those orders, did the fornmer wfe receive
conplete tax return information which established the forner
husband was t aki ng new deductions on his tax return and usi ng those
anmounts to | ower the anmount of child support.
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sustain a | aches defense. See Golden v. Lewis, 647 So. 2d at 980.

The former husband was able to retain a substantial anount of noney
based upon his interpretation of the conputation nethod and the
evi dence clearly shows he continues to hold extrenely substanti al
assets.

The nere all egation that nodification could have been sought,
absent nore, does not suffice to establish that type of detrinental
change which would render it inequitable to now consider the

conputation i ssue. See Stephenson v. Stephenson, 52 So. 2d at 684,

Gottesman v. GCottesman, 202 So. 2d 775 (Fla. 3d DCA 1967).°

This case does not involve circunstances where |arge
financial obligations were incurred over a 30-year tinme period
based upon t he assunpti on no arrearages were due, see Dean v. Dean,
665 So. 2d at 244, or where the father gave up efforts to gain
custody and | ost the only records to support his custody claim see
Wng v. Wng, 464 So. 2d at 1342, or a case where an unreasonabl e
del ay on the part of the nother was responsible for the | oss of the
only records avail able to support the father's claim see Garcia v.
GQuerra, 738 So. 2d at 459.

We al so find no support for the trial court's apparent finding
of prejudice under Garcia v. Querra, 738 So. 2d at 459, on the
basis: "[T]he Former Husband was unable to retrieve all of his
records in that sone were destroyed by Hurricane Andrew. Likew se,
the Fornmer Husband was not able to obtain her fornmer attorney's
file, which may have contained pertinent docunents favorable to
him Furthernore, the witnesses' nenories faded as a result of the
tinme | apse between the dates on which the events occurred and the
date the Motion for Contenpt was filed."

It is not enough for a party to sinply claim records are
unavail able in order to establish the requisite prejudice to apply
| aches. There was no evidence presented that the all eged m ssing
docunents were the only records which could support the forner
husband's argunents. Moreover, the tine frame for any delay
attributable to the former wife was only a year, and any further
delay arguably was the result of the former husband' s unclean
hands, see supra note 6, and infra note 8.

As pointed out by the former wife, the trial court further
ignored the fact that Hurricane Andrew did not hit South Florida
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Li kewi se, the nere inconvenience of having to neet an existing
obl i gation i nposed by an order or judgnent of a court of record at
a tinme later than that specified in such an order or judgnent

cannot be called material prejudice.® See Connin v. Bailey, 472

N. E. 2d 328 (Chio 1984).

until 6 nmonths after this action was comrenced, the forner husband
was abl e to produce every check witten since 1983, all of his bank
account records, all of his tax returns, and every 1983 handwitten
note nade on the draft agreenents note. The former wife further
noted that none of the checks had watermarks, and that the forner
husband's letters, rel eases, copies of agreenents, etc., were all
cl ean and conplete. The record clearly does not support a finding
of the requisite prejudice on this basis.

The former husband's current predicanent is one of his own
maki ng. He sinply could have advised the forner wife as to how he
was defining taxable inconme for purposes of cal cul ating the anpunt
due to the childrens' trust, and the matter could have been
resol ved years ago. The fact that he failed to do so at an earlier
date, and chose not to assert any potential nodification rights,
raises issues of "unclean hands" which further prohibits
application of the defense of |laches to the forner wife's notion.
See Newman v. Newman, 459 So. 2d 1129, 1131 (Fla. 3d DCA 1984) and
cases cited therein.

Thus we find no support for the trial court's finding of
"detrinental reliance" on the part of the fornmer husband sufficient
to establish the prejudice required for |aches. The case of Mason
v. Mason, 724 So. 2d 619 (Fla. 5th DCA 1998), cited in the trial
court's order in support of this finding is inapposite.

In Mason, the court found a former husband detrinentally
relied onthe fornmer wife's ten-year failure to seek cost-of-Iliving
adj ustnents to child support paynents and thus her clai mwas barred
by | aches. However, the parties' final judgnent expressly provided
for the specified cost of Iliving increase, the fornmer wfe
thereafter allegedly agreed to forgo the automatic increase when
the former husband's inconme plumeted, and it was undi sputed that
with full know edge of her rights in this regard, she failed to
make a claimfor 10 years. |In an effort to avoid repetitiveness,
we believe the facts and anal ysis throughout this opinion speak for
thensel ves in reflecting the circunstances of the present case are
clearly distinguishable.
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In sum for purposes of applying the defense of |aches, the
length of tinme that passes during which a party neglects the
assertion of rights varies with the peculiar circunstances of each
case. Unli ke statutes of limtations, laches is an equitable
defense which 1is controlled by equitable considerations.
Particularly in the context of famly law matters, the |apse of
time and the prejudice to the defendant nust be so extraordinary
and significant, that it wuld be inequitable to permt a
plaintiff's action to proceed.

Here, the true inequity lies in the trial court's erroneous
finding that |laches did apply, where the fornmer wife asserted her
rights within 1 year of discovering the reduced anounts paid to the
trust fund, and where the former husband did not denonstrate
material prejudice resulting from any action on the part of the
former wfe.

Jurisprudential wisdomin famly |law matters nmust go beyond
t he passive deci phernent of | egal argunents and requires nore than
a cursory analysis of applicable case law. W conclude there are
no extraordi nary facts or conpelling circunstances whi ch woul d nake
it inequitable to enforce the action, and thus |aches does not
apply to bar the forner wife's clains.

Accordingly, we reverse that part of the order denying the
former wife's notion for contenpt and for clarification, wth
instructions to the trial court that the former husband's incone
taxes shall not be subtracted fromthe taxable i ncome anmobunt used
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to formthe basis for conmputing the child support obligation to the
trusts. The trial court is further instructed that the termtaxable
i ncone shall be interpreted in accordance wwth its specifically and
clearly defined dictionary/incone tax return definition. That part
of the order granting the notion to renove the forner husband as
trustee is affirnmed.

Affirmed in part; reversed in part and remanded wth

i nstructi ons.
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