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Before LEVY, FLETCHER and SORONDO, JJ.
PER CURI AM
We grant the Appellant’s notion for clarificationin part and
wi t hdraw our opinion dated August 7, 2002 and substitute the
following opinion in its place.
Mari o Troncoso files a bel ated appeal of his sentences in

case nunbers: 84-17262A and 86-28204. Wil e t he bel at ed appeal was



pendi ng, Troncoso tinmely filed a nmotion to correct sentence
pursuant to Florida Rule of Crimnal Procedure 3.800(b)(2). The
trial court denied the notion. On appeal, Troncoso all eges that
al though he is serving alife sentence, the rule of lawrequires
t hat his concurrent determ nate sentences be correctly cal cul ated
under the guidelines. W affirmin part and reverse in part.

I n case nunber 84-17262A, Troncoso entered a guilty pleato
traffickingincocaineof an amunt i n excess of four hundred grans
(count 111) and conspiracy to traffic in cocaine in an anmunt in
excess of four hundred granms (count IV).* Thetrial court sentenced
Troncoso to five-years probation on each count, with each count
runni ng concurrent.

| n case nunber 86-28204, Troncoso was charged with first-degree
mur der and possession of a firearm during the comm ssion of a
felony. Troncoso enteredapleatofirst-degree capital murder and
was sentenced to life in prison wth a m ni numnmandatory sentence
of twenty-five years. The trial court al so sentenced Troncoso to
fifteen years on count two, the possession of a firearmcount, to
be served concurrently with the life sentence.

Troncoso was charged and adj udicated guilty of violating his
probation in case nunber 84-17262. A sentencing guideline
scoresheet was prepared, which indicated a guideline sentence of six

years. The trial judge, however, announced she was departing from

1A co-defendant was the only one charged in the first two
counts of the information.



t he guidelines due to the violence in case nunber 86-28204 and
st at ed she was i nposi ng a seven-cell upward departure sentence of
thirty years, with a fifteen-year m ni mum nmandatory sentence on
count three (trafficking) and a consecutive fifteen-year sentence
on count four (conspiracy to traffic). We address each of
Troncoso’s three sentences individually.

|. Oiginal Sentence

I n case nunber 84-17262, Troncoso entered a plea in exchange
for a substantial assistance agreenent and was sentenced to five-
years probation on counts three and four. See 8 893.135(3), Fla.
Stat. (1983). The trial court woul d have been required to sentence
Troncosoto at | east the fifteen-year m ni rummandat ory sent ence on
each count i f not for this substanti al assi stance agreenent.? Based
on the substantial assi stance agreenent, the sentence i nposed by t he
trial court was appropriate.

1. Probation Violation

The trial court may inpose any sentence which it m ght have
originally inposed before placing the def endant on probati on. See §

948.06(1) Fla. Stat. (1983). Here, the trial court was free to

2Section 893.135(1)(b)(3), Florida Statutes (1983), requires
that a person guilty of trafficking an amount in excess of four
hundred granms of cocai neshall be sentenced to a m ni nrummandat ory
termof fifteen-years. (Enphasis added). Section 893.135 (4),
Fl orida Statutes (1983), provi des t hat any person who conspires to
commt the act prohibited by subsection (1) is guilty of a felony
of the first-degree and is punishable as if he had actually
comm tted such prohibited act.



i npose the fifteen-year m ni num mandatory sentences that it could
have i nposed before placing the defendant on probati on. Mearns v.
State, 779 So. 2d 282, 283 (Fla. 2d DCA 1998). The trial court’s
sentence of fifteen years for the violation of probation on count
four was perm ssible, albeit not for the reason given by the trial
court. Thetrial judge stated she was i nposi ng a seven-cell upward
departure sentence due to the violence in case nunber 86-28204.

Under the | awapplicable at thetinme, atrial court coul d not i npose
a sentence exceedi ng a one-cel | upward departure upon revocati on of
probati on unless the departure was based on valid reasons which
exi sted at the tine defendant was pl aced on probation. See Fla. R

Crim P. 3.701(d)(14)(1986); Rodriguez v. State, 645 So. 2d 98, 100

(Fla. 3d DCA 1994). The violence of case nunber 86-28204 di d not
exist at the time Troncoso was placed on probation. However,
because there was a fifteen-year m ni num mandatory sentence for
counts three and four, the court was free to i npose a fifteen-year
sentence upon revocati on of probation. See Fla. R Ctrim Proc. 3.701
(d)(9)(1986) (“For those sentences having a mandatory penalty, a
scoresheet shoul d be conpl et ed and gui del i ne sentence cal cul at ed.
| f the recommended sentence is | ess than the mandat ory penalty, the
mandat ory sentence takes precedence.”). Troncoso agrees that he
shoul d have recei ved fifteen-year sentences on t hese two counts but

argues that pursuant toBranamv. State, 554 So. 2d 512 (Fl a. 1990),




t he counts nust be i nposed to run concurrently. W disagree.® The
fact that the original ternms of probation were ordered to run
concurrently does not mandate that the sentences inposed after

vi ol ati on of probation also run concurrently. Ellis v. State, 406

So. 2d 76, 78 (Fla. 2d DCA 1981). Troncoso’ s sentence on count four
was perm ssi bl e, however, heisentitledto bere-sentenced on count
three. At that tinme, the court is free to inpose either concurrent

or consecutive sentences as that was the law prior to Branam See

Fannin v. State, 751 So. 2d 158, 160 (Fla. 2d DCA 2000).

I11. New O fense

Troncoso was sentencedtolifewthatwenty-five year m ni num
mandat ory sentence for first-degree nurder and to a concurrent
fifteen-year sentence for possession of a firearm during the
conmm ssion of afelony. Troncoso all eges that thetrial court erred
in failing to utilize a sentencing scoresheet in sentencing the
def endant for the additional non-capital offense.* W agree. The
trial court properly sentenced Troncoso for both first-degree nurder

and possession of a firearmduring the comm ssion of a felony. See

ln Harden v. State, 595 So. 2d 585, (Fla. 2d DCA 1992), the
court affirmed the deni al of defendant’s 3.800 notion findingthat
al though the sentence, which involved the stacking of m ninmum
mandat ory sentences i s i nconsistent with the principleannouncedin
Branamv. State, 554 So. 2d. 512 (Fla. 1990), it appears to have
been proper at thetinme it was i nposed. W acknow edge that while
the thirty-year consecutive sentence on count three was i nproper,
thetrial court could have inposed afifteen-year sentence on count
threetorun consecutivetoafifteen-year sentence on count four.

4 The trial court did not give reasons for the upward
departure.



State v. Hollinger, 581 So. 2d 153 (Fla. 1991) (mul ti pl e convi cti ons

may be inmposed for first-degree nurder and use of firearm in

comm ssion of a felony); State v. Baker, 456 So. 2d 419 (Fla.

1984) (use of firearmwas not a |lesser included offense of first-
degree nurder and def endant was properly convicted for both crimnes).?
However, we agree that the trial court erredinfailingtoutilize
a scoresheet when sentencing Troncoso for the non-capital of fense of
possessi on of afirearmduring the conm ssion of afel ony and remand

for re-sentencing. Lanb v. State, 532 So. 2d 1051 (Fla. 1988).

Affirmed in part, reversed in part and remanded wth

instructions consistent with this opinion.

5On this issue, we reject the state's confession of error.
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