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NOT FINAL UNTIL TIME EXPIRES
TO FILE REHEARING MOTION
AND, IF FILED, DISPOSED OF.

IN THE DISTRICT COURT OF APPEAL

OF FLORIDA

THIRD DISTRICT

JULY TERM, A.D. 2001

HECTOR MANUEL RIVERO,          **

Appellant, **

vs. ** CASE NO. 3D00-3294
LOWER TRIBUNAL NO. 93-2661

THE STATE OF FLORIDA,         **

Appellee. **

Opinion filed October 10, 2001.

An appeal from the Circuit Court for Dade County, Pedro P.

Echarte, Jr., Judge. 

Hector M. Rivero, In Proper Person.

Robert A. Butterworth, Attorney General and Regine Monestime,
Assistant Attorney General, for appellee.

Before GREEN and SORONDO, JJ., and NESBITT, Senior Judge. 

PER CURIAM.

Hector Manuel Rivero filed a motion pursuant to Florida Rule

of Criminal Procedure 3.850, which was summarily denied.  In Rivero

v. State, 744 So. 2d 1255 (Fla. 3d DCA 1999), this Court affirmed

in part and reversed in part the summary denial and remanded the
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matter for an evidentiary hearing on the allegation that

Defendant's attorney misadvised him concerning the amount of time

he would serve if he pled guilty to the charged offenses.  After

conducting an evidentiary hearing, the lower court again denied the

motion.  Defendant appeals, arguing that the lower court failed to

follow this Court's mandate and additionally erred by failing to

appoint defense counsel for the hearing.  We affirm.  

We find no merit in Defendant's contention that the lower

court failed to follow this Court's mandate as Defendant was in

fact given an evidentiary hearing.  Additionally, whether or not a

defendant is entitled to the appointment of counsel in a post-

conviction proceeding is within the discretion of the lower court.

See Schneelock v. State, 665 So. 2d 1063 (Fla. 4th DCA 1995).  The

factors a court should consider when determining whether to appoint

counsel include the adversarial nature of the proceeding, the

complexity of the proceeding, the need for an evidentiary hearing,

and the need for substantial legal research.  See Graham v. State,

372 So. 2d 1363, 1366 (Fla. 1979).  We find that the court did not

abuse its discretion by determining that under the facts of this

case, despite the need for an evidentiary hearing, the matter was

not so complex as to warrant the appointment of counsel.  

Affirmed. 


