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Before COPE, GERSTEN, and GREEN, JJ.

PER CURIAM.

Affirmed.

GERSTEN and GREEN, JJ., CONCUR.
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Munos v. State

Case No. 3D00-3436

COPE, J. (concurring).  

Contrary to the position of the State, there is a double

jeopardy issue.  See Cleveland v. State, 587 So. 2d 1145 (Fla.

1991); Weiss v. State, 720 So. 2d 1113 (Fla. 3d DCA 1998),

approved, 761 So. 2d 318 (Fla. 2000).  The effect of the

defendant’s plea was to waive the double jeopardy issue.  Novaton

v. State, 634 So. 2d 607 (Fla. 1994).  Defendant contends that his

trial counsel was ineffective for failing to raise the double

jeopardy issue.

Even after eliminating the duplicate offenses, defendant was

exposed to a life sentence as a habitual offender.  Alternatively,

based on the fact that the defendant committed his crime after

October 1, 1998, the defendant was also exposed to a life term if

he had been sentenced under the guidelines.  That is so because

under the revised guidelines, the court would be free to impose any

sentence up to the legal maximum, which was life imprisonment,

without giving an upward departure reason.  §§ 921.0021 et seq.,

Fla. Stat. (1997).

In this home invasion robbery case, the defendant entered the

victim’s home, held the victim at gunpoint, tied her up, and placed
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a coat over the head of the victim’s six-year-old son while the

defendant and a coperpetrator ransacked the residence looking for

money.  In the plea bargain, the defendant agreed to a fifteen-year

sentence.  On any standard, the fifteen-year habitual offender

sentence was a favorable disposition and the defendant has failed

to demonstrate that his counsel was ineffective in advising him to

enter this plea bargain.


