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COPE, J.
Si dney Johneki ns appeal s his conviction for arnmed burglary.

We affirm

Def endant - appel | ant Johneki ns acknow edges t hat t he evi dence

was | egal |y sufficient to convict hi mof burglary, but argues t hat



it was legally insufficient to establish that he armed hinself
during the burglary. He argues that his judgnment of acquittal
shoul d have been granted on this point, and that the conviction
shoul d be reduced fromarnmed burglary to burglary.

Def endant burgl ari zed a war ehouse occupi ed by Excl usi ve Desi gn
Fur ni ture whi ch had cl osed for Chri stnmas vacati on fromDecenber 22,
1998 to January 2, 1999. On the norning of Decenmber 27, an
enpl oyee went to the warehouse to pick up adrill. Everything in
t he warehouse appeared to be in order.

At three o’ clock, the enpl oyee cane back with his sister to
return the drill. Wen he entered the warehouse, he noticed that
a vehicl e parked i nsi de nowhad i ts door open, whi ch had previously
been cl osed. The office door, which had been cl osed t hat nor ni ng,
was now open. The wi tness heard noises comng fromthe | oft area
above the office. He | ooked up and saw the defendant, who he
recogni zed fromthe nei ghborhood.

The enpl oyee qui ckly went outside and went with his sister
across the street to call the police froma pay tel ephone. While
doi ng so, the enployee saw two individuals wal king out of the
adj acent warehouse. One of the individuals was the defendant.

The police arrived, and with the enployee, |ocated the
def endant nearby. The defendant was arrested. He was not foundto
be in possession of a handgun. The other man ran away.

The busi ness owner arrived and found t hat a handgun he kept in

the office had been taken. It turned out that entry had been
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gai ned t o Exclusive’ s prem ses fromt he adj acent war ehouse, which
was vacant. The perpetrators had broken a hole in the sheetrock to
allow entry through the wall from the vacant warehouse into
Excl usive’s prem ses. The defendant had sheetrock dust on hi mand
a piece of sheetrock in his trouser cuff.

The defendant’s first argunent for judgnment of acquittal was
t hat soneone el se may have broken i nto Excl usive’' s prem ses at any
ti me between t he holi day cl osi ng on Decenber 22 and t he def endant’ s
arrest on Decenber 27, and taken the handgun. Thus, although the
def endant was caught red-handed in the mddle of a burglary on
Decenber 27, the defense theorizes that the handgun was al ready
gone and the defendant could not have taken it.

The trial court was entirely correct in rejecting this
nmeritless theory. I|f the defendant wants to make t he argunent t hat
there was an earlier burglary, the defendant nust cite evidence,
not specul ation. The sole basis for the defendant’s argunment is
the fact that there had been a nunber of burglaries in this area
previously. But there is no evidence that these pren ses had been

burgl ari zed at any poi nt between Decenber 22 and the defendant’s

entry on Decenber 27. |Indeed, on the nmorning of Decenber 27,
Excl usi ve’ s enpl oyee had coneto pick upadrill and everythi ng was
in order.

The defendant relies on MKinney v. State, 796 So. 2d 579

(Fla. 2d DCA 2001), but in that case the court cited fingerprint



and ot her evidence it regarded as sufficiently denonstrating that
nore t han one perpetrator had entered the prem ses. Further, in
our case (unlike McKinney), the enpl oyee entered t he war ehouse on
t he nmorni ng of Decenber 27 and found nothing am ss.

The def endant made anot her notion for judgnent of acquittal
whi ch was nore substantial. He points out that Exclusive's
enpl oyee saw the defendant exit the adjacent warehouse in the
conpany of anot her person. The defendant theorizes that the other
person may have t aken t he gun, not t he def endant, and t herefore the
evidence was insufficient to convict the defendant of arm ng
hi msel f during the course of the burglary. W conclude that the
trial court correctly denied the notion for judgnent of acquittal
on this point as well.

The owner testified that the gun was kept in a box in the
office in the warehouse. When the enpl oyee entered and saw t he
of fi ce door open, he |looked up into the |oft above the office.
That is where he saw the defendant. The defendant was directly
above the place where the firearmwas stored. The enpl oyee only
saw the defendant inside Exclusive' s warehouse, not the co-
per petrator.

When the defendant and co-perpetrator exited through the
adj acent war ehouse, they went down the street and were not under
conti nuous observation of the enpl oyee. There was, i n other words,
time for the defendant to di spose of the firearmand the fact that

t he def endant had no firearmwhen arrested i s not dispositive of
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the issue. The evidence was sufficient to go to the jury.

The defendant next argues that, as a matter of fundanental
error, the jury instructions in this case were confusing and
m sl eadi ng. When the trial court began instructing on burglary,
the court m sspoke and referred to the definition of burglary as
bei ng the definition of armed burglary. The court alsoinitially
i nadvertently omtted part of the definition relating to being
armed. Before the jury retired, however, the court noticed the
error, advised the jury of the om ssion, and handw ote t he m ssing
portion of the instruction onthe witten instructions which were
given to the jury for consideration. The court also pointed out
for the jury the distinction on the verdict form between arnmed
burgl ary and burglary. The defense nade no objectionrelatingto
the instructions or clarifications, and nade no request for any
addi tional instructions or clarifications. W conclude that the
instructions, as clarified, were adequate and not m sl eadi ng. We
see no fundanental error

The def endant al so argues, as a matter of fundanmental error,
that the burglary instructions should have elimnated the
“remaining in” portion of the standard jury instruction for
burglary. At the tinme of defendant’s crinme the burglary statute

pr ovi ded:

810. 02 Burglary. --



(1) “Burglary” neans entering or remaining in a
dwel I i ng, a structure, or a conveyancewiththeintent to
conmt an of fense therein, unless the prem ses are at t he
time open to the public or the defendant is |icensed or
invited to enter or remain.

§ 810.02(1), Fla. Stat. (1997). The “remaining in” | anguage has
been interpreted to apply “only in situati ons where the renmaini ng

in was done surreptitiously.” Delgado v. State, 776 So. 2d 233,

240 (Fla. 2000)." The typical “remaining in” situation is where
t he perpetrator enters with consent, or enters prem ses that are
open to the public, and then conceal s hinself onthe prem ses with
the intent to commt a crinme therein. 1d.

The State’s theory of prosecution in this case was that the
def endant broke i nt o Excl usi ve’s busi ness prem ses with the intent
tocommt theft therein. The State did not prosecute the case on
the theory that the defendant had entered with consent, or while
t he busi ness prem ses were open, and thereafter remaining in the
prem ses with the intent to commt a crine.

Al t hough there was no prosecution theory relating to the
“remai ning in” portion of the burglary statute, the standard jury
instruction was given w thout objection as follows:

Nunmber one, Sidney Johnekins entered into and/ or

remai ned in a structure owned by or in the possessi on of
Lui s Vargas and/ or Noel Perez.

" The 2001 | eqgi sl ature amended t he burglary statute with the intent
of overturning Del gado. See Braggs v. State, 815 So. 2d 657 (Fl a.

3d DCA 2002) (en banc), notice toinvoke discretionary jurisdiction
filed, No. SC02-524 (Fla. March 1, 2002); Gero v. State, 807 So.
2d 666 (Fla. 4th DCA 2001).




Two, Sidney Johnekins di d not have t he perm ssi on or
consent of Luis Vargas and/or Noel Perez or anyone
aut horized to act for either of themto enter in and/ or
remain in the structure at the tine.

Three, at the tinme of the entering and/ or remai ni ng
in the structure, Sidney Johnekins had a fully-fornmed
conscious intent to commt the offense of theft in that
structure.

* k Kk k%

Even t hough an unl awful entering and/or remainingin
the structure is proved, if the evidence is not
established that it was done with the intent to commt
theft, the defendant nust be found not guilty.
The def endant argues that this instruction, as given, “erroneously
all owed the jury to convict M. Johnekins even if it believed he
formed the requisite intent after he entered t he war ehouse, while
he ‘remai ned i n” the warehouse.” Supplenental brief of appell ant
at 3 (enphasis in original).
We see no scenario under which the defendant could break
t hrough t he war ehouse wall wi thout crimnal intent, enter with no
crim nal design what soever, and only thereafter performa cri m nal
intent. As a matter of conmon sense and Fl orida |l aw, such an entry
is done with the purpose of commtting a crime inside:
810.07 Prim facie evidence of intent.--
(1) Inatrial onthe charge of burglary, proof of
t he entering of such structure or conveyance at any ti ne
stealthily and wi t hout consent of the owner or occupant
thereof is prima facie evidence of entering with intent
to conmt an offense.

810.07(1), Florida Statutes (1997).

The Fl ori da Suprene court has said, “Failingtoinstruct on an



el ement of the crinme over which the record reflects there was no
di spute i s not fundanental error and t here nust be an objectionto

preserve the issue for appeal.” State v. Delva, 575 So. 2d 643,

645 (Fla. 1991) (citations omtted); seealsoHoliday v. State, 753

So. 2d 1264 (Fla. 2000); Stewart v. State, 420 So. 2d 862, 863

(Fla. 1982); Wqggins v. State, 27 Fla. L. Weekly D 1611 (Fl a. 1st

DCA July 9, 2002). Simlarly, giving an instruction on a matter
which is not in material dispute is properly viewed as nere
surplusage and certainly not a matter of fundanmental error

Daughtry v. State, 804 So. 2d 426 (Fla. 4th DCA 2001), review

deni ed, No. SC01-2879 (Fla. Apr. 25, 2002).

To the extent the def endant may be claimng that it is al ways

fundanental error to give the “remaining in” part of the jury

instruction in a case where “remaining in” does not apply, we
di sagree. The anal ysis depends on the facts of the individual
case.

The defendant relies on Lopez v. State, 805 So. 2d 41 (Fl a.

4t h DCA 2001). In the sonewhat bizarre facts of that case, the
def endant (an acquai ntance of the victim entered the victins
apartnment after m dni ght while she was asl eep. She awakened to
find the defendant poking her and repeatedly saying “this is
M chael, lady.” 1d. at 42. She told the defendant to get out, and
eventually he did. At trial the defendant adnmtted com ng to the
apartnment but denied that he went inside.

Since there was no evidence of consensual entry, it foll owed
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t hat the defendant could be convicted of burglary only if he had
formed the intent to commt his assault or battery prior to
entering the victim s apartnment. In viewof the unusual nature of
t he encounter, i.e., the defendant poki ng the victi mand saying his
name, the court entertained some doubt about whet her t he def endant
had actual | y possessedtheintent tocomrt this assault or battery
(no other crinme was commtted) prior to entering the apartnent.
The court’s concern was that the jury may have convicted the
def endant on the theory that he had forned the intent to commt an
assault or battery after entry, but while “remaining in” the
apartnment. Thus, the court found fundanental error in the jury
instruction and remanded for anewtrial. Plainly this was done by
analyzing the specific facts of the case to see if the defendant
was harmed by the giving of the instruction.

In Valentine v. State, 774 So. 2d 934 (Fla. 5th DCA), review

di sm ssed, 790 So. 2d 111 (Fla. 2001), the court found fundanent al
error. Wthregardtothe “remainingin” part of the instruction,
the facts of the case were that the highly intoxicated defendant
entered the victim s vehicle w thout consent. The victi mwas his
former girlfriend, who was in the car. After gaining entry he
gr abbed the victimand sl apped her.

Here, too, the court found that it was possi bl e the def endant
first entered the car without consent, and only after entry, forned
the intent to assault the victim There was no evidence of
consensual entry of the car, so a “remaining in” theory did not
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apply. Because the jury coul d have convicted t he def endant on t he
t heory that he fornmed the intent to assault the victi mnot at the
time of entry, but later, during the “remaining in,” the court
concluded that this part of the jury instruction constituted
fundamental error, and was one of two grounds for ordering a new
trial.

The defendant relies al so onTinker v. State, 784 So. 2d 1198

(Fla. 2d DCA 2001). As an initial matter, Tinker is a case in
whi ch t he def endant objectedtothe juryinstruction. [d. at 1199.
It i s not afundanental error case. Nonethel ess, the court ordered
anewtrial only after exam nation of the facts in determ ning that
t he def endant had been harnmed by t he giving of theinstruction. In
Tinker, the State argued to the jury that the defendant was guilty
of burglary evenif he did not have the intent tocomit acrimnal
act at the tinme of his non-consensual entry into the victims
apartnent. 1d. at 1200. The State had argued t hat the defendant
was guilty of burglary even if he had fornmed his intent to conmt
battery after entry and while remaining in the prem ses.

In the present case, the defendant broke a hol e through the
wal | of Exclusive's business prem ses in order to gain entry.
There is no plausible analysis under which the jury could have
concl uded t hat t he def endant entered Excl usive’ s prem ses wi t hout
crimnal intent and only formed crim nal intent while “renmining
in” Exclusive' s warehouse space. As applied to the facts of the
present case, the inclusion of the “remaining in” part of the
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burglary i nstructi on was nere surpl usage and not fundanental error.

Af firned.
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