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The plaintiff below, Albert D. Lobrillo, appeals from an
order granting final summary judgnent in favor of Thomas D.
Brokken, D.V.M, Louis A Castro, D.V.M, Geg Bonenclark,
D.V.M, and Tiegland, Franklin & Brokken, D V.MS., P.A
[collectively referred to as "veterinarians"]. W reverse and
remand for further proceedi ngs.

Lobrillo filed a mal practice suit against the veterinarians
stemming from the treatnent of Lobrillo's racehorse, Proud
Sunset . The veterinarians answered the conplaint raising
several affirmative defenses, but did not raise the affirmative
defense of statute of limtations. Lobrillo filed an anmended
conpl ai nt addi ng all egations that Tiegland, Franklin & Brokken,
D.V.MS., P.A [TF&B] was vicariously liable for the acts of Dr.
Bob Buell and Dr. Scott Hay. The answer to the anmended
conplaint raised the affirmative defense of statute of
limtations, but only as to Drs. Buell and Hay.

The veterinarians filed a notion for summry judgnment
arguing that the action was barred by the applicable statute of
limtations. Lobrillo filed a Response in Qpposition to
Def endants' Motion for Summary Judgnent asserting, in part, that
the veterinarians failed to raise the affirmtive defense in

their answer, and therefore, they may not argue the defense in



the notion for summary judgnment. The court conducted a hearing
on the notion for summary judgnment, and granted the notion in
favor of the veterinarians based on the statute of limtations.
Thi s appeal foll owed.

Lobrillo contends that the trial court erred by granting
final sunmmary judgnment in favor of the veterinarians where the
affirmati ve defense of statute of limtations was not raised in
the answer. W agree.

Statute of limtations is an affirmative defense that nust
be specifically pled in the answer. See Fla. R Civ. P.

1.110(d); Wlowitz v. Thoroughbred Mdtors, Inc., 765 So. 2d 920,

923 (Fla. 2d DCA 2000); Kehle v. Mddansky, 696 So. 2d 493, 494

(Fla. 4th DCA 1997); Sottile v. Gaines Constr. Co., 281 So. 2d

558, 560 (Fla. 3d DCA 1973). Because the veterinarians did not
plead the affirmati ve defense on their behalf, the trial court
erred by considering the defense and by granting final summary
j udgnment on that ground. Therefore, we reverse the order under
review and remand to allow the veterinarians to nove to anend
their answer pursuant to Florida Rule of Civil Procedure 1.190
to assert the affirmtive defense.

Based on the above disposition, we do not address the
remai ni ng i ssue rai sed by Lobrillo.

Rever sed and remanded.






