NOT FI NAL UNTI L TIME EXPI RES
TO FI LE REHEARI NG MOTI ON
AND, | F FILED, DI SPOSED OCF.

I N THE DI STRI CT COURT OF APPEAL
OF FLORI DA
THI RD DI STRI CT

JULY TERM A. D. 2002

ROBERT PATRI CK SCARBORO, **
Appel | ant, **
VS. ** CASE NO. 3D01- 1562
THE STATE OF FLORI DA, **
LOVER
Appel | ee. ** TRI BUNAL NO. 98-31324

Opinion filed Decenber 26, 2002.

An appeal fromthe Circuit Court for Dade County, David C.
M1l Iler, Judge.

Bennett H. Brummer, Public Defender, and Robert Godfrey,
Assi stant Public Defender, for appellant.

Richard E. Doran, Attorney GCeneral, and Jill K. Traina,
Assi stant Attorney General, for appellee.
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PER CURI AM
Robert P. Scar boro appeal s his convictions for battery on al aw
enforcenent officer and resisting an officer with viol ence. Based on

an evidentiary error, we conclude that there nust be a new trial.



Police were call ed to the house of the ex-girlfriend of defendant -
appel | ant Scarboro. The ex-girlfriend saidthat defendant had beento
her house demandi ng the return of aring. He pushed the door open,
pushed her out of his way, ransacked the house and ri pped t he phone of f
of the wall.

After officers spokewiththe victimthey went to defendant’s
home. Wien they arrived, defendant cursed at the of fi cers and pi cked
up a dresser and threwit toward the officers. Several officers
charged t he def endant, t he def endant noved ar ound and when t he only
[ight in the room broke, defendant bit one of the officers.

At trial, thecourt allowedthe officerstotestify concerningthe
events occurring at the ex-girlfriend s house i ncludi ng the fact that
the ex-girlfriend was crying and fri ghtened. Defendant was convi ct ed
and sentenced to ten years as a habitual offender. This appeal
fol | owed.

Prior totrial, the defense novedinlimnefor an order excl udi ng
evi dence of the defendant’ s conduct at the ex-girlfriend s house. The
def ense argued that the prior events at the ex-girlfriend s house were
separated by ti me and pl ace fromt he def endant’ s subsequent encount er
with the police at the defendant’ s honme. The def ense cont ended t hat
testinmony regarding the events at the ex-girlfriend s house would
anmount to testinony regardi ng uncharged crines. Thetrial court denied

the notioninlimne, reasoningthat the earlier incident was rel evant



to provi de a context for what happened | ater at t he defendant’ s own
home.

We nmust respectfully disagreewiththetrial judge' s concl usion,
under the circunstances of this case. Al thejury neededto betold
was that the officers had arrived at t he def endant’ s hone to conduct a
crimnal investigation. The details of the officers’ investigation at
the ex-girlfriend’ s honme were not necessary for the jury’'s
under st anding of the officers’ own encounter with the defendant.

At trial, the defense objections were overrul ed. The
investigating officers testifiedthat the defendant had conm tted
serious felonies at the ex-girlfriend s house, includingburglary with
a battery, crimnal mschief, and tanpering with evidence. The
testimony i ncl uded the fact that the defendant had destroyed property
at theex-girlfriend s house, that the ex-girlfriend was afraid of the
def endant, and t hat she want ed somet hi ng done because she was concer ned
that the defendant m ght conme back.

The foregoi ng testinony did not anount to i nseparabl e crines
evi dence, nor was this amount of detail necessary for the jury to
understand the context of the officers’ subsequent visit to the

def endant’ s honme. See Porter v. State, 715 So. 2d 1018, 1020 (Fl a. 2d

DCA 1998). We are unable to say that the error was harmnl ess. Thus,
there nust be a new trial.

Def endant al so argues that thetrial court shoul d have sust ai ned



def ense obj ecti ons t o prosecuti on questi ons asking the police officer
tooutline what treatnment he had received for the biteinjury. By way
of background, the defendant isinfectedw th Hepatitis C. On def ense
notion, there had been an order inlimnethat thejury should not be
i nformed of that fact.

Wiileinthe witness stand, the officer describedthe biteinjury,
showed his scar to the jury, and expl ai ned that he had to receive
medi cal treatnment for the injury. Al of this was perfectly
appropriate and was not objected to.

However, in answers to further, objected-to questions about the
nat ure of the nedi cal treatmnment he received, the officer testifiedthat
he had to be tested for Hepatitis C, and was under goi ng conti nui ng
treatment with penicillinand AZT. Under the circunstances of this
case, the objections should have been sustai ned.

Here, t he def endant was charged with battery on a | awenf or cenent
of ficer “by actual |y and intentional | y touching or striking sai d person
agai nst said person’swill, inviolationof s. 784.07 and s. 784. 03,
Fla. Stat. . . . .” The nmagnitude or extent of injuryis not anissue
under this particul ar part of the statute. Under the facts of this
case, the exact nedi cation and tests adm ni stered were not rel evant to
t he pendi ng charge, and the of ficer’s answer couldindicatetothe jury

t hat t he def endant has Hepatitis C-a fact which the court had al r eady

rul ed shoul d not communicatedtothe jury. SeeT.B. v. State, 669 So.



2d 1085 (Fla. 4th DCA 1996) (en banc); MG iff v. State, 417 So. 2d 300
(Fla. 3d DCA 1982).

We address t he cl ai mof error in habitual of fender sentencing,
because this issue will |likely arise again if the defendant is
convi cted. The requirenent for i ntroduction of the certified copies of

the predicate convictions is set forthinQuartermanv. State, 670 So.

2d 1169, 1170 (Fla. 3d DCA 1996).
For t he stated reasons, the convictions are reversed and t he cause

remanded for a new trial.”

*

This moots the second and third points on appeal.
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