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Kevaris Lanont Pol l ock appeals his conviction for
mans| aught er. We reverse and remand for a new trial because
appel l ee State of Florida’ s final argunment, when conbi ned with an

error inthetrial court’sinstructionstothe jury, denied Poll ock



due process of |aw.

Pol l ock was tried for first degree murder, armed robbery,
el uding police and resisting an officer w thout violence in the
shooti ng death of Larry Sheppard. |n Novenber 1997, Pol |l ock was a
sevent een-year-ol d student athlete attendi ng Carol City Seni or Hi gh
School . Sheppard, who was twenty-four years old, befriended
Pol | ock by best ow ng financi al assi stance in the formof football
and basket ball shoes, as well as cl othes for his newborn daughter.
When Pol | ock | earned early in 1998 t hat Sheppard was a honosexual ,
he told the older man that he did not share that |ifestyle, but
Sheppard continued to bear gifts for Pollock’s baby.

On the eveni ng of February 8, 1998, Sheppard i nvited Poll ock
to a nmovie. While driving home, Sheppard asked what Pol |l ock was
going to get himfor Valentine’'s Day. During the conversation,
Sheppar d began rubbi ng Pol | ock’ s | eg. Pol | ock pushed t he hand away
and repeated his feelings about “that kind of time.” Pollock
testified that when they arrived at his apartnent and he tried to
| eave the car, Sheppard had engaged the master |ock on the
passenger door, and began grabbi ng Poll ock’s leg, thentriedto pry
open t he buttons of his pants. Pollock resisted, but Sheppard got
hi s hand down Pol |l ock’s pants and began rubbing him Pol | ock
reached into the gl ove conpartnment and grabbed Sheppard’s gun,
wher eupon Pol | ock shot Sheppard six tines.

Pol | ock’ s t heory of defense was t hat he shot Sheppard i n order



to prevent an i mm nent sexual battery upon hinsel f by Sheppard. On
five different occasions during his closingremarks, the prosecutor
m sstated the law by arguing to the jury that Pollock was not in
i mm nent danger of death or great bodily harmfroman attenpted
sexual battery by Sheppard. This repeated argunent enphasi zed and
capitalized upon the erroneous jury instructions given by the
court.

After giving instructions on justifiable hom cide, the
el ements of first degree nurder and | esser included of fenses, the
trial court instructedthe jury that a personisjustifiedinusing
force likely to cause death or great bodily harmif he reasonably
bel i eves that such force is necessary to prevent i mm nent death or
great bodily harmto hinself or another and the attenpt to commt

sexual battery upon hinself or another. The correct instructions

shoul d have been “or. The written jury instructions read:
“[p]ersons are justified in using force likely to cause death or
great bodily harmif they reasonably believe that such force is

necessary to prevent:

1. | mm nent death or great bodily harmto
t hensel ves or anot her.
2. The i mm nent comm ssion of sexual battery

agai nst thensel ves or anot her.
The jury found Pol | ock guilty of mansl aught er and el udi ng a police
of ficer.
The prosecutor’s argunent, together with both the oral and

witten jury instructions, incorrectly msled the jury into



believing that is was necessary for Pollock to be in immnent
danger of death or great bodily harmfroma sexual battery in order
for the shooting to be justified.

Section 776.012, Florida Statutes (2000), states:

Apersonis justifiedinthe use of force, except deadly
force, agai nst another when and to the extent that the
per son reasonabl y bel i eves t hat such conduct i s necessary
to defend hinmself or herself or another against such
other’s imm nent use of unlawful force. However, the
personisjustifiedinthe use of deadly force only if he
or she reasonably believes that such force i s necessary
to prevent i nm nent death or great bodily harmto hi nsel f
or herself or another or to prevent the i mm nent
conm ssion of a forcible felony. (enphasis added).

“Aconfusing and msleading jury instruction constitutes reversible
error if there exists areasonabl e possibility that theinstruction

contributed to the conviction.” Piecynski v. State, 516 So. 2d

1048, 1049 (Fla. 3d DCA 1987). “[ Tl he court should not give
instructions which are confusing, contradictory or m sl eading.”

Butler v. State, 493 So. 2d 451, 452 (Fla. 1986). An instruction

whi ch tends to confuse rather than enlightenthe jury is cause for
reversal if it may have m sled the jury and caused themto arrive
at a conclusion that otherw se they would not have reached.

In this case, the jury reduced the charge of first degree
mur der to mansl aughter, rejecting the State’s contention that the
shooting was preneditated and in furtherance of an attenpted
robbery. When combined with the m stake inthe jury instructions,

the prosecutor’s enphasis on i mm nent death or great bodily harm



conpounded the error and hel ped to confuse the jury as to the
justifiable use of force during an attenpted sexual battery.

In fairness to the trial court judge, we recogni ze that the
def ense made no obj ections, either tothe jury instructions or the
State’s closing argunents. Nevertheless, the instruction given,
coupl ed with the prosecutor’s coments, servedtom sleadthe jury
as to the entire theory of defense. We find that there was
fundanmental error in this case where the instructions were
erroneous and where there were m sl eadi ng conment s made during the

trial on the central issue of the case. See Palazzolo v. State,

754 So. 2d 731, 737 (Fla. 2d DCA 2000).

Reversed and remanded for a new tri al.



