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Bef ore COPE, GODERI CH and SHEVI N, JJ.

SHEVI N, Judge.

Boca I nvestors Group, Inc., appeals an order dism ssing its
fourth anmended conpl ai nt, entering judgnent in defendants’ favor on
t he pl eadi ngs and denying its notion to anmend the conplaint. W
affirm

Boca I nvestors fileditstortiousinterference with a business
relationship suit to recover damages suffered as a result of
defendants’ filing three awsuits that di srupted Boca | nvestors’
efforts to purchase Fisher |Island property. Defendants noved for
j udgnment on t he pl eadi ngs based on absolute litigation privilege.

The trial court granted the notion based on Levin, M ddl ebrooks,

Mabi e, Thomas., Mayes & Mtchell, P.A. v. U S. First Ins. Co., 639

So. 2d 606 (Fla. 1994).

In determning the viability of a litigation privilege
challengetoatortiousinterference with a busi ness rel ationship
claim the Levin court held that:

absolute i munity nust be afforded to any act occurring
during the course of ajudicial proceeding, regardl ess of
whet her the act invol ves a def amat ory st at enent, or ot her
tortious behavior such as the alleged m sconduct at
issue, so long as the act has sone relation to the
proceedi ng.

ld., at 608. Here, as in Levin, all of the acts alleged in
support of the tortious interference claimbear arelationshipto

t he proceedi ngs instituted by defendants. “The privilege arises
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upon the doing of any act necessarily prelimnary to judicial

proceedi ngs.” Burtonv. Sal zberg, 725 So. 2d 450, 451 (Fl a. 3d DCA

1999). Accordingly, those acts nust be af forded absol ute i nmuni ty.
We, therefore, affirmthe judgnent. 1In addition, we also affirm
t he deni al of the notion to anend the conplaint to add a statutory
anti-trust claim Such aclaimis al so based on statenents covered

by the litigation privilege. See Burton, 725 So. 2d at 451.

Affirned.

GODERI CH, J., concurs.



Boca I nvestors G oup, Inc. v. Potash, et al.

Case No. 3D01- 2587

COPE, J. (concurring).

| concur inthe affirmance of thetrial court’s judgnment, but
woul d add the follow ng observati ons.

| entirely agree that the litigation privil ege recogni zed in

Levin, M ddl ebrooks, Vabi e, Thomas, Mayes & M tchell, P.A v. U S.

First Ins. Co., 639 So. 2d 606 (Fla. 1994), bars the tort clains

asserted by plaintiff Boca Investors G oups, Inc. The three
| awsui ts Boca I nvestors i s conpl ai ni ng about remai n pendinginthe
trial court. If Boca Investors can establish that there is
basel ess litigation, then Boca Investors may avail itself of any

applicabl e renedy set forthinLevin. Seeid. at 608-09. Further,

since the Levin decision cites with approval Wight v. Yurko, 446

So. 2d 1162 (Fla. 5' DCA 1984), it is evident that the tort of
mal i ci ous prosecution is available in a proper case--but such a
mal i ci ous prosecution clai mwould be premature here, because the
underlying litigation has not yet concl uded.

The maj ority opinion accurately quotesBurtonv. Sal zberg, 725

So. 2d 450 (Fla. 3d DCA 1999), an opinion which | joined. The
opi nion states, “The [litigation] privilege arises upon the doing
of any act necessarily prelimnary to judicial proceedings.” 1d.
at 451.

Al t hough it does not nake a difference inthe present case, we
m sspoke inBurton in usingthe phrase “necessarily prelimnary.”
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The “necessarily prelimnary” phrase is no | onger the | egal test
for privilege for presuit comrunications.

The precursor to the Levin litigation privilege was the
absol ute defamation privilege for statenents madeinalawsuit. In
a nmuch- quot ed deci sion, the Florida Suprenme Court said that the
def amati on privil ege:

extends to the protection of the judge, parties, counsel,

and wi t nesses, and arises i medi ately upon t he doi ng of

any act required or permtted by | awin the due course of

t he judicial proceedings or as necessarily prelimnary

t her et o.

Ange v. State, 123 So. 916, 917 (Fla. 1929) (enphasis added),

receded fromin part in Fridovichyv. Fridovich, 598 So. 2d 65 (Fl a.

1992). In Ange the court held that statenments made i n applying
for a warrant were absolutely privil eged, even t hough t here was no
pendi ng crim nal proceeding.?

In Fridovich v. Fridovich, 598 So. 2d 65 (Fla. 1992), the

Fl ori da Suprene Court reconsidered the test to be applied to
prelitigation statenents. After reviewing the | awappliedinthe
various jurisdictions in the United States, the court held that
“defamat ory statenents voluntarily made by private individualsto
the police or the State's attorney prior to the institution of
crim nal charges are presunptively qualifiedly privileged.” [d. at

69 (footnotes omtted). The court receded fromAnge to t he extent

'n a subsequent decision, the Fourth District has given the
“necessarily prelimnary” phrase a technical reading. See Pledger v.
Burnup & Sinms, Inc., 432 So. 2d 1323, 1327 (Fla. 4'" DCA 1983).
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of the inconsistency. This neans that the Florida Suprenme Court
has abandoned the “necessarily prelimnary” test. Instead, the
question of what privilege applies to presuit conmuni cations wi ||
evol ve under case | aw, dependi ng on t he type of comruni cati on and
the policy considerations involved.

I nthe present case, Boca |l nvestors conplains primarily about
three lawsuits which were actually filed, plus certain presuit
communi cations. The presuit conmuni cations were conmuni cations
bet ween t he plaintiff condom ni umowners, potential plaintiffs, and
counsel .

| concur with the majority opinion that those communi cati ons

are protected by the Levin litigation privilege.



