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FLETCHER, Judge.
Dal e Lee Lenoir appeals the summary deni al of his rule 3.800

motion to correct an illegal sentence. W affirm

At the start of trial, the State npved, over defense

obj ection, to anmend the information to include citation to Fla.



Stat. 775.087 (recl assification of offense for possessi on or use of
a weapon). The informationoriginally cited 777.04 (attenpt) and
782.04 (murder), as well as 790.07 for count two (unlawful
possessi on of firearmwhil e engaged in fel ony). The court granted
the state's notion to anend. Lenoir was convicted and was
sentenced to 22 years with the mandatory 3-year m ni numfor use of
thefirearm The court vacated the judgnent of guilt onthe charge
of possession of firearmwhile engaged in a felony.

Lenoir first argues that the |ast-m nute amendnent of the
information toinclude section 775.087, Florida Statutes raised his
of fense | evel froma second degree to a first degree fel ony, which
prejudi ced his defense. It is true that "the state may
substantively amend an information during trial, even over the
obj ecti on of the defendant, unl ess there is a show ng of prejudice

to the substantial rights of the defendant." State v. Anderson, 537

So. 2d 1373, 1375 (Fla. 1989) (relying onlLackos v. State, 339 So.
2d 217 (Fla. 1976)). However, the anmendnment did not prejudice
Lenoir as to any clainmed defense because the |anguage of the
original information stated that Lenoir attenpted to kill the

victimby "shooting himwithafirearm . . ." [e.s.] Theerror in

the om ssion of the citation is not a ground for dism ssing the
count or for a reversal of a conviction based thereon if the
onmi ssion did not m sl ead Lenoir to his prejudice. Fla. R Crim P.
3.140(d) (2001).

Addi tionally, the |l anguage inthe original information states
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that Lenoir "attenpted to kill [the victim . . . by shooting him

withafirearminyviolationof §775.04 and 782.04," which citations

refer to the offenses of attenpt and nurder. Amending the
informationto include the firearmstatute causes the i nformation
toread correctly. There is no prejudice to Lenoir because he was
al ways on notice that he was charged with commtting the offense

with afirearm This claimis without merit and i s al so not the

proper subject of arule 3.800 petition; rather, Lenoir shoul d have
raised it on direct appeal.

Lenoir next nakes a msplaced Apprendi! argunent. I n
Apprendi, the United States Suprene Court held that a defendant's
sent ence cannot be increased beyond the statutory maxi mnum by any
fact, other than a prior conviction, that was not put before ajury
and proven beyond a reasonabl e doubt. Here, Lenoir suggests that
because the jury was not instructedinthe elenents of 8 775.087 in
order to find that a weapon was i ndeed used, the verdict therefore
falls short of "proof beyond a reasonable doubt,” and the
reclassificationfromasecondtoafirst degree felony constitutes
an illegal Apprendi enhancenent. He suggests that w thout the
instructionthe jury would not have had any know edge wi th which to

make a finding that a weapon was used.?

1
Apprendi v. New Jersey, 120 S. Ct. 2348 (2000).

2
This i ssue should have been raised on direct appeal; it is
al so not cognizable in a rule 3.800 petition and is thus
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InStatev. Overfelt, 457 So. 2d 1385 (Fl a. 1984), the Suprene

Court held that before a trial court nmay apply the mandatory
m ni mrumsent ence for use of afirearm the jury must make a fi ndi ng
t hat the def endant commtted the crinme while using a firearmeither

by finding himaqguilty of a crinme which involves a firearmor by

answering a specific guestion of a special verdict form so

i ndi cating. Here the record shows that the verdict form

specifically sets forth the choice of findingthe defendant guilty
as charged with or without a firearm The jury was properly on
notice of the firearmel ement and chose to find Lenoir guilty of

t he of fense of attenpted second degree nurderwith afirearm See

also State v. Delva, 575 So. 2d 643 (Fla. 1991)("Failing to

instruct on an el enent of the crime over which the record reflects
t here was no di spute i s not fundanmental error and t here nust be an
objection to preserve the issue on appeal.").

Affirned.

procedural |y barred.



