NOT FI NAL UNTI L TIME EXPI RES

TO FI LE REHEARI NG MOTI ON

AND, | F FILED, DI SPOSED OF
I N THE DI STRI CT COURT OF APPEAL
OF FLORI DA
THI RD DI STRI CT

JULY TERM A. D. 2002

AMERI CAN EXPRESS TRAVEL o
RELATES SERVI CES, CO.,
I NC. , *x
Appel | ant, ** CASE NO. 3D01-2953
VS. *x

SYMBI ONT SOFTWARE GROUP, | NC.,** LOWER TRI BUNAL
et al., CASE NO. 01-18243

* %

Appel | ees.

Opinion filed October 9, 2002.

An appeal fromthe Circuit Court of Dade County, Ronald M
Fri edman, Judge.

Hei mberg & Luner and Joel V. Lumer, for appellant.

Elvira Gonzalez (Mramar); Ferencik Libanoff Brandt &
Bust amant e and Sandra Kennedy (Plantation), for appell ees.

Bef ore SCHWARTZ, C.J., and GODERI CH and FLETCHER, JJ.

PER CURI AM

American Express Travel Related Services Conpany, Inc.
[ Anerican Express] appeals the dism ssal, based on the econom c
|l oss rul e, of its conplaint agai nst Synmbi ont Software G oup, Inc.

[ Symbi ont] and David Schilling. For the reasons which follow, we



reverse.

Ameri can Express sued Synbiont for negligent hiring and
retention, and suedits president Schilling for negligent security
in connection with the theft of the financial information of
Ameri can Express nmenbers by Synbiont’s forner enployee, David
Prouty. Symnbiont soldtoretail and service establi shnments point -
of -sal e systens (used for paynent by charge cards such as Aneri can
Express). Inits conplaint, Arerican Express all eges t hat Symbi ont
gave Prouty access to confidential financial i nformation stored on
its systens, notw thstanding actual or constructive notice of
Prouty’s lack of fitness for enploynment. According to American
Express, Synbiont’s failureto properly secureits systemresulted
in financial |osses to Anerican Express when Prouty stole and
m sused the financial information of its nenmbers. Synbiont and
SchilI'ing successfully noved to di sm ss Aneri can Express’ conpl ai nt
based on the econom c |oss rule.

The econom c loss rule bars clainms in tort where there is no

personal injury or damge to other property. Casa Clara

Condom ni umAss’n v. Charl ey Toppino & Sons, Inc., 620 So. 2d 1244

(Fla. 1993); Clayton v. State FarmMit. Auto. Ins. Co., 729 So. 2d

1012 (Fla. 3d DCA 1999). The rule is prem sed on “the basic
di fference between contract | aw, whi ch protects expectations, and

tort law, which is deternm ned by the duty owed to an injured

party.” Casa Clara, 660 So. 2d at 1246. For this reason, an

exception has been carved out for tort actions which are
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i ndependent of any contractual breach. PK Ventures, lInc. V.

Raynond Janes & Assocs., 690 So. 2d 1296 (Fla. 1997); HIP, Ltd. V.

Li neas Aereas Costarricenses, S. A, 685 So. 2d 1238 (Fla. 1996);

Clayton v. State Farm |In this case the clains pled were totally

i ndependent of any contracts which nmay have existed between
Symbi ont and any of the buyers or users of their point-of-sale
systens.

Accordi ngly, we reverse the di sm ssal of appel |l ant’s conpl ai nt
and remand the cause for further proceedings.

Rever sed and remanded.



