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Before GREEN, FLETCHER, and SHEVIN, JJ. 

PER CURIAM.

We affirm the trial court’s denial of Diaz’ motion for post-

conviction relief.  See Smith v. State, 697 So. 2d 991 (Fla 4th DCA



2

1997)(it is the trial court’s responsibility to make findings of

fact as to witness credibility).  We do, however, reverse the trial

court’s finding that Diaz was guilty of criminal contempt.  See

Rhoads v. State, 817 So. 2d 1089 (Fla. 2d DCA 2002)(for a witness

to be held in direct criminal contempt based on purported perjurious

testimony there must be judicial knowledge of the falsity); Newry

v. State, 654 So. 2d 1292 (Fla. 4th DCA 1995)(‘[T]he mere fact that

the court believes one witness over another is insufficient to

establish judicial knowledge [of false testimony]’, citing from

Emanuel v. State, 601 So. 2d 1273 (Fla. 4th DCA 1992)); Emanuel, 601

So. 2d at 1275 ([Direct] contempt should be reserved for the most

blatant cases in which perjury is virtually undisputed.).

Affirmed as to the denial of the post-conviction motion;

reversed as to the trial court’s finding that Diaz was guilty of

contempt.


