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PER CURI AM

In the underlying declaratory action, M am -Dade County
appeals from final orders denying insurance coverage. After
carefully reviewing the record, we find that the policies at
i ssue were unanbi guous and that M am -Dade County was not an
“addi tional insured” under sone of the policies and that the
pol I uti on exclusi on precluded coverage under the other policies
where the County was listed as an insured. Further, we find
that the remaining issues |ack nerit.

Accordingly, the orders under review are affirmed.



M am - Dade County v. Associated Aviation Underwiters, et al.

Case No. 3D01-3523

COPE, J. (specially concurring).
| agree with the result, but disagree on sone of the
reasoni ng.

For the years 1990-92, M am -Dade County was |listed as an
additional insured on the insurance policies issued by the
appellees to Pan Anmerican World Airways (“Pan Ani). The
liability policies covered, anong other things, Pan Ams
operations at the Mam International Airport. The policy years
at issue on this appeal are 1970-71 and 1987-92.

For the pre-1990 policy years, the County was not |listed as an
addi tional insured. However, the effect of the County’'s
bankruptcy settlement with Pan Am was to assign to the County
Pan Am s clainms under the insurance policies. Thus, the County
has stepped into Pan Am s shoes with respect to the already-
accrued cl ai ns.

On the nmerits, the pollution exclusions for the policy years
now before us exclude the County’s clains. The policies at
i ssue here were, at a mninmum of a unique character such that
they did not require approval by the Florida Departnent of

| nsurance. See § 627.410(1), Fla. Stat. Summary judgnent was



correctly entered in favor of the appell ees.



M am - Dade County v. Associated Aviation Underwiters, et al.

Jorgenson, J. (dissenting)

Because the pol | uti on excl usi ons do not apply and the County
was an assignee under the bankruptcy settlement agreenent, |
respectfully dissent.

Appel | ees are barred fromrelying on the pollution exclusion
because they failed to submt the form for the various
exclusions to the Florida Departnment of |Insurance as required
under Section 627.410, Florida Statutes (2001). Secti on
627.410(1) provides:

No basi c insurance policy or annuity contract form or

application formwhere witten application is required

and is to be made a part of the policy or contract, or

group certificates issued under a naster contract

delivered in this state, or printed rider or
endorsenment formor formof renewal certificate, shall

be delivered or issued for delivery in this state,

unl ess the formhas been filed with the departnent at

its offices in Tallahassee by or in behalf of the

i nsurer which proposes to use such form and has been

approved by the departnment. This provision does not

apply to surety bonds or to policies, riders,
endorsenents, or forns of unique character which are

desi gned for and used with relation to insurance upon
a particul ar subject.

Appel | ees make several argunents as to why 8627. 410 does not
apply, of which only two nerit a brief discussion: that the
policies were not delivered in Florida and that the policies
were of so wunique a character as to avoid the filing

requirenents.



Appell ees first claimthat 8627.410 does not apply because
the policies were issued to Pan Anerican World Airways (Pan Am
at its principal place of business in New York and not delivered
or issued for delivery in Florida. This position is wholly

contrary to the decision in East Coast Ins. Co. v. Cooper, 415

So. 2d 1323 (Fla. 3d DCA 1982), where this Court held that
“[t]he fact that the policy was actually delivered in [another
state] is not significant to our determ nation that it was
‘“issued for delivery’ to a Floridaresident.” 1d. at 1325. See

also Apermof Florida, Inc., v. Trans-Coastal Mui ntenance Co.,

505 So. 2d 459, 462 (Fla. 4'" DCA 1987) (interpreting the hol ding
in Cooper to say that “if it is found that the policy was
written to cover risks that would occur in Florida, then it wll

be assuned the policy was issued for delivery in Florida”).

Furthernore, the policies were not of such a unique
character as to avoid the filing requirenent of 8627.410. See

Deni Assocs. of Fla. Inc., v. State FarmFire & Cas. Ins. Co.,

711 So. 2d 1135 (Fla. 1998) (pollution exclusions are in

wi despread use throughout the country); American Mut. Fire Ins.

Co. V. lllingworth, 213 So. 2d 747, 750 (Fla. 2d DCA 1968) (the
fact that a standard exclusionary form“is witten on a certain
person does not give it a unique character”). Therefore, |

woul d find that the pollution exclusions are inapplicable.

As to the bankruptcy settlement, | agree with Judge Cope
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that the effect of the settlenent was to assign to the County
Pan Amis clainms under the insurance policy. The settl ement

approved by the bankruptcy court provides:

In consideration of the foregoing . . . Dade County
and each of its agencies and subdivisions, shall and
each hereby does release Pan Am from any and al

clai ms of any nature whatsoever relating to or arising
out of the occupation and use by Pan Am of the
bui I di ngs and prem ses at M A which are the subject of

this agreenment, excepting . . . any claim for any
amounts which are (A) recovered by Pan Am or (B)
recoverable -- from any insurance conpany, except an

i nsurance conpany affiliated with Pan Am that
provides or nmay provide insurance coverage for
envi ronnent al damages to the properties at M A caused
by Pan Am

(enmphasi s added).

Randl e Carpenter, an attorney for the County in the
settl ement negotiations, testifiedin his deposition that during
negotiations with Pan Am the County made it clear that it
wanted to be able to pursue Pan Am s i nsurance conpani es for any
claims which Pan Am m ght ot herw se have been able to pursue in
its owmn right. Carpenter further testified that Pan Am agreed
to this condition and drafted the aforenmenti oned provision with
the intent of incorporating this condition into the settlenment

agreement .

Appel | ees point to the absence of the word “assi gnment” from
this provision. However, “courts of equity can recognize

certain kinds of instrunents as valid equitable assignnents,



where it is necessary to effectuate the plain intent of the
parties or where to hold otherwi se would be unjust . . . . No
particular words . . . [are] necessary to effect an equitable

assignment . . . . “ Gles v. Sun Bank, N A., 450 So. 2d 258

260 (Fla. 5'" DCA 1984). “Any words or transactions show ng an

intention on one side to assign and on the other to receive, if

supported by a valuable consideration, wll operate as an
effective equitable assignnent.” Asphalt Paving, Inc. v. Uery,
149 So. 2d 370, 375 (Fla. 1st DCA 1963). “The true test of an

equi t abl e assi gnnent i s whether the debtor would be justified in

payi ng the debt to the person clain ng as assignee.” MClure v.

Century Estates, 120 So. 4, 10 (Fla. 1928). In nmy view it is

clear that in exchange for the rel ease, Pan Am assigned to the

County its clainms under the policies. | would reverse.



