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JORGENSON, Judge.

The County appeal s froman order granting summary j udgnent to



Pot anki n Chevrolet to quiet title. For the foll owing reasons, we

reverse.

Hi story of the Property

The property that is at the center of this controversy is
adj acent to and in part over a canal that runs parallel to N W 57th
Avenue in M am Lakes. Inthe 1960s, two property owners conveyed
t o Dade County canal rights-of-way [“ROW] and canal mai ntenance

easenments [“CVME"] pertaining to that canal. When the deeds were

conveyed, the canal was open.

In 1981, the County issued a permt to Capeletti Brothers,
Inc. for the installation of a culvert - a corrugated nmetal pipe
approxi mately seven feet in dianeter and, inthis case, 560 |inear
feet long - to enclose a portion of the canal that was the subject
of the easenent. The installed culvert was eventual | y paved over
wi th asphalt, so the property surface was undi sturbed and cl osed,
yet the canal water still flowed freely. The County’'s permt

contained the follow ng conditions:

(a) No permanent structures are to be erected on the

ri ght-of -way.

(b) Only asphalt pavenent will be all owed on t he canal

ri ght-of-way over the proposed pi pe.

©) The use of theright-of-way wi |l al ways be subordi nate

to the use of the canal and required nmai ntenance. There

will be no obligation on the part of the County to
restore any areas which may be disrupted because of

mai nt enance or ot her reasons.

(d) Proper zoning approval is required for proper use.
(e) No stormwnater runoff to be discharged into the pipe or
canal system Class Il permt required for any energency
st or mnvat er di schar ge.

The permt further provided that
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The Permttee shall be fully responsible for the

conveyance to Dade County of the right of way and

mai nt enance easenents required for the canal or other

wat er control facility covered by this agreenent as shown

on the permt draw ngs. The County shall have ful

control, jurisdiction, and use of the areas to be

included in these rights of way and easenent for proper
purposes at all times after the date of approval of this
agreenment.

In 1981, the successor in interest to one of the original
grantors of the ROM and CMEs conveyed t o Pot anki n by warranty deed
its interest in the fee sinple title to the tract of |and
i mmedi at el y west and adj acent to the canal right-of-way together
with“any right, title and/or interest Gantor may have (if any) to
t he canal right-of-way |ying East of the above property.” That
same year, the remaining successor in interest conveyed to
Pot anki n, by warranty deed, itsinterest inthefeesinpletitleto
the tract of | and i medi ately west and adj acent to t he canal right
of way subject tothe CVE, together with “any right, title, and/or
interest Grantor may have (if any) to the Canal R/ WIying East of
t he above property.”

The ROWand CME properties were used by Potankin for vehicle
storage and display. [In 1992, the County attenpted to convey a
portion of the ROW property to the Florida Departnment of
Transportation [DOT] to widen N.W 57" Avenue. DOT filed an
ej ectment action agai nst Potankin to remove it fromthe disputed
property. The County intervened; DOT and Potankin entered into a
settl ement whereby Potankin conveyed to DOT a portion of the ROW

property. As to the remaining di sputed property, the trial court
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rul ed that Potankin holds fee sinple to the ROWand CME porti ons,
clear of any clains of the County.

We reverse. To establish that the County had abandoned its
rights to the canal, Potankin would have had to “denonstrate that
there was a ‘clear affirmative intent to abandon’ the easenent.”

Leibowitz v. City of Mam Beach, 592 So. 2d 1213, 1214 (Fla. 3d

DCA 1992) (citations omtted). “Abandonnent [of an easenent] is a
qguestion of intent and he who asserts it, has the burden of proving

it.” Dade County v. City of North M am_Beach, 69 So. 2d 780, 783

(Fla. 1953).

In the decades since the ROW and CMEs were originally
conveyed, the County has hel d conti nuous uninterrupted fee sinple
easenents to the canal .* The origi nal grantors gave t he County t he
warranty deeds conveying rights of way and canal maintenance
easenents, vestingtitleinthe property to the County, retaining
only aright of reverter. The County did not abandonits rights to
the canal when it issued the culvert permt; the terns of the
permt coul d not have been nore explicit. The County expressedits
cl ear and unequi vocal intent not to abandon or discontinue the
canal when it conditioned the permt as foll ows:

The County shal |l have full control, jurisdiction, and use
of the areas to be included in these rights of way and
easenment for proper purposes at all tinmes after the date

! Under Florida |aw, the County can own canal rights-of-way
in fee sinple. See Alachua County v. Wagner, 581 So. 2d 948
(Fla. 1st DCA 1991).
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of approval of this agreenment.

The County did nothing in the years after the culvert was
built toindicate that it had abandoned its rights over the canal.
When t he grant ors’ successors ininterest conveyedtheir rightsto
Pot anki n, Potankin took the property subject to the County’s
easenents and the rights the County had retai ned whenit i ssuedthe
cul vert permt. The construction of the culvert did not extinguish
t he County’ s easenents; it didnot, as Potankin argues, extingui sh
t he canal. Potankin paved over the culvert, through which canal
wat ers continueto flow, and used that paved area for its business.
It has never paid any property taxes on the culvert area. For two
decades, the County tolerated Potankin' s use of the paved-over
cul vert area; Potankin gave the County nothing in return. As
counsel for the County aptly stated at oral argunent, “No good deed
goes unpuni shed.”

Furthernore, Potankin never gave the County notice of its
cl ai mof reversion. “Appellees cannot effect aforfeiture or claim
under the reversion clause wi t hout givingthe grantor notice and an
opportunity to conply. It is well settled that equity abhors a
forfeiture. This is all the nore true when the forfeiture is

agai nst the public.” Dade County v. City of North M am Beach, 69

So. 2d at 783.

Pot anki n ci tes nunerous ot her al |l eged i ndi ci a of abandonment



of the canal by the County; we find no nmerit in any of them?
In sum we reverse the order under review and remand this
matter to the trial court for further consistent proceedings.

REVERSED.

2 |n the order granting summary judgment to Potankin, the
trial court made no findings of fact or conclusions of |aw, but
merely recited the | egal descriptions of the property for which
title was being quieted.
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