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PER CURI AM
M chael Fi sher appeal s the denial of his rule 3.800 notion for
post-convictionrelief. W reverse becausethetrial court should

have held an evidentiary hearing rather than sunmarily denying



Fi sher’s notion
Fisher clains that his attorney advised himthat he would
serve two years if he pled guilty. Subsequent to Fisher’s arrival
at the Departnment of Corrections, the departnent i nformed hi mt hat
he was to serve five years.
M srepresentations fromcounsel as to the |l ength of a sentence

can be the basis for post-convictionrelief. See State v. Leroux,

689 So. 2d 235, 236 (Fla. 1997). Relief may be denied w thout a
hearing only where the record concl usively refutes such a claim
Id. at 238. In Leroux, the defendant was asked during his plea
colloquy if anyone had prom sed himanything to get himto pl ead
guilty. He responded in the negative. The Fourth District
reversed the denial of Leroux’s rule 3.850 notion for post-
conviction relief because the plea colloquy did not concl usively
refute Leroux’s claimthat his plea was the result of counsel’s
erroneous advi ce concerning the actual time to be served. The
Florida Suprenme Court upheld the district court decision that
Leroux’s plea colloquy did not conclusively refute his claim
finding that there is a difference between an attorney’s advice
based on his conputation of the anmount of tinme the client wll
serve and a promse of a definite outcone. Thus, asking a
def endant about any prom ses made i s not an inquiry into m sadvice

from counsel

Simlarly, inRensoli v. State, 718 So. 2d 1278, 1280 (Fla. 3d
DCA 1998), this Court reversed the summary denial of post-
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convictionrelief and remanded for an evidenti ary heari ng because
the record did not conclusively refute the defendant’s cl ai m of

m sadvi ce fromcounsel. During Rensoli’s pleacolloquy, thetrial

court asked: *“[h]as anything nore than [what you have just heard
di scussed] been prom sed to you by anybody, including ne?”. | d.
at 1279. Rensoli answered, “[n]o, sir.” 1d. This dialogue was

insufficient to conclusively refute Rensoli’s claimof m sadvice
from counsel
In this case, during Fisher’s plea colloquy, the trial court
asked: “M . Fisher, no one has pronm sed you t hat you woul d get out
of jail early or get special gain tinme or any kind of special
sentence that you would receive?” Fisher answered, “[n]o, sir.”
As in Leroux and Rensoli, this record is silent on the
guestion of howmuch time the def endant may be required to serve.
Consequently, this record does not conclusively refute Fisher’s
cl ai mof m sadvice fromcounsel. W therefore reverse and renmand
for an evidentiary hearing as tothat claim |If, after a hearing,
the court determ nes that Fisher received affirmtive m sadvice

from counsel, he may be entitled to relief fromhis plea.

Rever sed and remanded.



