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PER CURI AM

The defendant, John Ful |l wood appeal s the denial of a notion
for clarification of sentence and the deni al of a notionto correct
sentence. We affirmthe denial of the nmotion to clarify sentence
and reverse the deni al of the notionto correct sentence and remand
for resentencing.

Inthe motiontoclarify sentence, defendant all eges that the



trial court erred because thetrial court m scal culatedthe |l ength
of defendant’s sentence based on the assunption that defendant
woul d receive gain time toward his release. This argunment is
wi thout nmerit.

“The authority to regulate gain tine resides exclusively
within the Departnent of Corrections pursuant to chapter 944,

Florida Statutes”. Moore v. Pearson, 789 So. 2d 316, 319 (Fl a.

2001). \When a sentencing court attenpts to either bar or grant
gain time awards, those portions of the sentenci ng order have been
struck as surplusage. 1d. The Departnment of Corrections correctly
found that Defendant is not entitled to gain tinme pursuant to
section 794.011(7), Florida Statutes (1993), which provides that a
person convi cted of sexual battery is not eligible for basic gain
tinme.

Def endant i s however entitledtorelief onhis claimthat the
trial court erred in denying the notion to correct sentence.
Def endant alleges that the trial court’s sentence of nineteen
years, on case nunber 93-11997, was inproper as it exceeded the
statutory maxi num W agree.

The trial court sentenced Defendant pursuant to a 1991
sentenci ng gui delines scoresheet to nineteen years, which fell
wi thinthe recommended sentence of seventeento twenty-two years.
However, Defendant committed these offenses in 1993 and prior to
1994, a court could not inpose a guidelines sentence beyond the

statutory limts. See Mays v. State, 717 So. 2d 515, 516 (Fla.
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1998); Allenv. State, 702 So. 2d 301 (Fla. 1st DCA 1997); see al so

§ 921.001(5) Fla. Stat. (1991).

Accordi ngly, as concerns the sentencing issue, we reverse and
remand withinstructionstothetrial court toresentence defendant
to the statutory maxi mum for a second degree felony - fifteen
years, with credit for all tinme served. Defendant need not be

present for resentencing.

Affirmed in part, reversed and remanded in part.



