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COPE, J.
John W Mann appeal s an order denying his notion to correct
illegal sentence. W conclude that the order denying relief nust

be reversed.



Def endant - appel  ant Mann was placed on probation for
aggravat ed assault in M ani - Dade County Circuit Court case number
96-26121. In 1997, the defendant pled guilty to new crinmes in
M am - Dade County Circuit Court case nunbers 97-9198 and 97-12145.
An affidavit of violation of probationwas filedinthe 1996 case.

Pursuant to a pl ea bargain, the defendant pled guilty in all
t hree cases as a habitual violent fel ony of fender (“HVO’). He was
sentenced to incarceration followed by comunity control and
probation including a residential alcohol treatnment program

In his notion to correct illegal sentence, the defendant
chal l enges only the sentence in the 1996 case. He asserts that in
the 1996 case, he does not actually qualify as an HVO. W agree.

The pl ea coll oquy refl ects that the basis for classifyingthe
def endant as an HYOin all three cases--including the 1996 case- -
was the 1996 conviction for aggravated assault. This was
i mperm ssible as relates to the 1996 case.

In order to habitualize the defendant as an HVOin the 1996
case, the defendant woul d have to have a prior qualifying predicate
offense. See § 775.084(1)(b)1.f., Fla. Stat (1995). The def endant
had no pre-1996 of fenses which would qualify himas an HVOin t he
1996 case. The defendant’s 1996 offense at conviction was
aggravat ed assault, but the of fense at convi cti on cannot serve as

its own predicate offense for habitualization purposes.”

"The trial court was entirely correct inusingthe 1996 aggravat ed
assault conviction as the HVO predi cate offense for the two 1997
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The State argues that we should deny relief because the
def endant agreed to be adj udi cated an HVOin the 1996 case (al ong
with the 1997 cases) as part of a plea bargain. That is not a
sufficient reason to deny relief.

I n Bover v. State, 797 So. 2d 1246 (Fla. 2001), the defendant

ent ered a pl ea of no cont est as a habitual of fender. Subsequently,
t he defendant filed a notionto correct illegal sentence all eging
t hat his predicate of fenses di d not satisfy the requirenents of the
habi tual of fender statute. |d. at 1248. The Fl ori da Suprene Court
stated that “[o]lnly those defendants who neet the statutory
criteriaof the habitual of fender statute qualify for sentencing as
habi tual offenders.” 1d. The court ruled that such a chal |l enge
can be brought by a notion to correct illegal sentence under
Fl ori da Rul e of Crim nal Procedure 3.800(a), solong as the error
is apparent fromthe face of the record. 1d. at 1248-49. Since
t he def endant did not actually qualify as a habitual offender, he
was entitledtorelief notw thstanding that the habitual offender
adj udi cati on had been i nposed pursuant to a plea agreenent.

The State relies onRodriguez v. State, 766 So. 2d 1147 (Fl a.

3d DCA 2000), and Yashus v. State, 796 So. 2d 540 (Fla. 5th DCA

1999), but those cases do not involve the issue now before us.
For the stated reasons, the defendant is entitled to be

resentenced on the 1996 conviction only. This ruling does not

cases.



affect the sentences inposed in the two 1997 cases.
Reversed and remanded for further proceedi ngs consi stent

herew t h.



