NOT FINAL UNTIL TIME EXPIRES
TO FILE REHEARING MOTION
AND, IF FILED, DISPOSED OF.

IN THE DISTRICT COURT OF APPEAL
OF FLORIDA
THIRD DISTRICT

JANUARY TERM, A.D. 2004

BLACKSTONE CALLING CARD, *x
INC.,

Appellant,
vs. CASE NO. 3D03-2236

PRADIP PATEL, KAUSHIKA

PATEL, THE PHONE CARD *x
WAREHOUSE, INC., and
SKY TELECOM, INC., * %
LOWER
Appellees. * K TRIBUNAL NO. 02-18251

Opinion filed March 10, 2004.

An appeal from the Circuit Court for Miami-Dade County, Stuart
M. Simons, Judge.

Catlin, Saxon, Evans, Fink, Kolski & Romanez, P.A.; Arnaldo
Velez, for appellant.

Carlton Fields and Alfred Saikali, for appellees.

Before SCHWARTZ, C.J., and COPE and SHEVIN, JJ.

PER CURIAM.

Bl ackstone Calling Card, Inc. appeals an order transferring

venue. W affirm



Plaintiff-appellant Blackstone Calling Card, Inc. sued the
def endant s- appel | ees on checks returned for insufficient funds.
The defendants’ bank is in Oange County, Florida, and it
di shonored the checks there. For purposes of the venue statute,

the cause of action accrued there. See Shindler v. State Wde

Recovery & Research Corp., 330 So. 2d 807, 808 (Fla. 3d DCA 1976);

8§ 47.011, Fla. Stat. (2001).

The plaintiff argues that the result should be otherw se
because the plaintiff nmade demand under the worthless check
statute, section 68.065, Florida Statutes (2001). The plaintiff
argues that once demand i s made under the statute, the demanded sum
is payable where the plaintiff resides. See 8§ 68.065(3), Fla.
Stat. (2001). Since the plaintiff resides in M am -Dade County,
the plaintiff argues that this neans the cause of action accrued in
M am - Dade County for purposes of the venue statute. W disagree,
as it still appears that the cause of action is properly viewed as
havi ng accrued where the check was di shonored. Thus, we adhere to
the Shindler rule. Venue was proper in O ange County on the bad
check cl ai ns.

The plaintiff also asserted a claimfor breach of contract.
In this case the plaintiff sold prepaid tel ephone calling cards to
t he defendants on a C O D. (“cash on delivery”) basis. A Federa
Express courier delivered the calling cards to the defendants’
pl ace of busi ness and exchanged the calling cards for checks which
were then delivered by courier to the plaintiff in Mam.

The trial court ruled, and we agree, that since this was a



C.OD. transaction, it follows that the place of paynent was at the
pl ace of delivery--the defendants’ business |ocation--not the
plaintiff’s place of business in Mam. The plaintiff cites the
rule that in the absence of an agreenent on place of paynent, the
debtor nust seek the creditor at the creditor’s residence or

office. See Carter Realty Co. v. Roper Bros. Land Co., 461 So. 2d

1029 (Fla. 5'" DCA 1985). That rule does not apply here, because
paynent was agreed to be C O D at the defendant’s business
| ocati on.

We therefore agree with the trial court that M am - Dade County
was an inpermssible venue and the case was appropriately
transferred to Orange County.

Affirned.



