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GREEN, J.
I

John Car|l Mese, al ong wi th co-defendants, Dani el Lugo and Noel



Door bal were charged in a forty-six count indictnment. Mese was
charged with the followi ng crimes: conspiracy tocomit RI CO RICG
two counts of first degree nurder - one for Frank Gri ga and one for
Krisztina Furton; two counts of kidnaping - one for Griga and one
for Furton; one count of attenpted extortion of either Giga or
Furton; attenpted first degree nurder of Marcelo Schiller;
ki dnapi ng of Schiller; armed robbery of Schiller; extortion of
Schill er; nine counts of noney | aunderi ng of ni ne checks i nvol vi ng
the Schiller incident; one count each of forging, falsely
notarizing and uttering a Schiller quit clai mdeed; one count each
of forging, falsely notarizing and uttering a Schiller change of
beneficiary form twel ve counts of forging, fal sely notari zi ng and
uttering four identical sets of a Schiller assi gnnent of contract;
and conspiracy to conmt a felony - |ater defined as a conspiracy
to kidnap W nston Lee.

Prior totrial, Mesefiled ntionsto sever his case fromt hat
of both co-defendants on the grounds that the Schiller and
Grigal/ Furton crinmes were separate and that there was no evi dence
t hat he had participated in the Griga/Furton crinmes with his co-
def endant s. In response, the state asserted that there was
evi dence t hat Mese was part of an ongoi ng cri m nal conspiracy whose
obj ective was to kidnap and torture wealthy victims until they
turned over their assets and then to kill them Mese, an
accountant, allegedly had the specific role of |aundering the
victim s assets once the co-conspirators acquired them The tri al
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court denied Mese’'s nmotions for severance.

The state announced that it would seek the death penalty
agai nst Lugo and Door bal, but not against Mese. The trial court
conducted one trial usingtwo juries after the state i nfornmed t he
court that it would seek to introduce a statenment fromLugo which
i npl i cat ed Door bal and sone st atenents fromDoor bal and Mese whi ch
i mplicated Lugo. One jury would hear the case agai nst Mese and
Door bal . The ot her jury woul d hear the case agai nst Lugo. The two
juries would sit together during the entire guilt phase of the
trial, separating only to hear testinony fromw t nesses to whomt he
post-arrest incrimnating statenments were nade.

Both at the close of the state’'s case in chief and at the
cl ose of all the evidence, Mese noved for a judgnent of acquittal
on the counts of Rico conspiracy, Rico, and those counts i nvol vi ng
Griga/ Furton and the Lee conspiracy. The state responded that the
evi dence agai nst Mese on the Ri co conspiracy count was sufficient
for the jury s consideration as it established that Mese
participated inthe Schiller crimes, and there was testinony t hat
Mese’s role in the crimnal organization was to | aunder nonies
secured fromall crinmes by the co-defendants. The trial court
reserved ruling and submtted the case to the jury.

The jury returned its verdict finding Mese guilty as charged
on all counts. Follow ngthereturn of the verdict, Mesefiledhis
nmotion to set aside the jury verdict as to all of the Rl COcounts,
the Griga/ Furton counts and the Lee count. The trial court granted
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the notion and acquitted Mese of all crines involving Rico,
Grigal/ Furton, and Lee. As aresult, Mese stood convicted for only
those crimes emanating from the Schiller incident. He was
sentenced to fifty-six years.!?

Mese has tinmely perfected the i nstant appeal and argues t hat
he is entitled to a newtrial based upon three errors. First, he
mai ntains that the trial court erred in denying his three notions
for severance of his trial fromthat of his two co-defendants
pursuant to Florida Rul es of Cri m nal Procedure 3.152(b)(3). Next,
Mese asserts that the trial court erred when it permtted the
state’'s forensic accountant to testify that Mese was guilty of
money | aundering. Finally, he argues that heis entitled to a new
trial because the prosecutor usedthetrial judge to vouch for the
credibility of the state’s main witness during closing argunent.
The state has fil ed a cross-appeal and argues that the trial court
erred in granting Mese’'s nmotion to set aside the jury verdict
finding Mese guilty of RICO conspiracy.?

I

On the mai n appeal, Mese first contends that the trial court

! Hi s co-defendants, Lugo and Doorbal, were convicted and t he
two juries returned verdicts recomendi ng a death sentence for
each. Their respective appeal s are now pendi ng before t he Suprene
Court of Florida.

2 The state has not challenged the trial court’s acquittal of
Mese on the substantive RICO charges since such charges require
t hat a defendant participate in at |east two predicate acts, and
the evidence at the trial belowfailed to establish that Mese had
participated in the predicate acts.
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erred in denying his repeated notions for severance of his trial
from that of his co-defendants pursuant to Florida Rules of
Crim nal Procedure 3.152(b)(3)%on the grounds, anong ot her t hi ngs,
that there was a gross disparity in the quantumof evidence to be
i ntroduced agai nst himand that to be introduced agai nst his co-
def endants, Lugo and Doorbal. Moreover, he argued that there was
a prejudicial evidentiary spillover in a joint trial where the
st at e was seeki ng t he deat h penal ty agai nst his co-def endants and
where there was no evidence that he had been involved with the
pl anning or killing of Griga and Furton, or in the destruction and
di sposal of their bodies. Mese points out t hat he stands
convicted only of the substantive crinmes involvingvictimSchiller
and that the counts on which he was acquitted by the trial court
i ncluded the RICO conspiracy count upon which joinder had been
pr edi cat ed.

By way of a cross-appeal, the state responds to Mese’s first
argunment by asserting that joinder of the defendants was proper
and that the trial court erred in granting Mese’s notion to set

aside hisguilty RICOconspiracy verdict. The state maintains that

3 That rule provides that:

In cases in which at the cl ose of the state’ s case
or at the close of all the evidence, the evidence i s not
sufficient tosupport afindingthat allegations on which
t he j oi nder of a defendant i s based have been proved, the
court shall, on motion of that defendant, grant a
severance unless the court finds that severance is
unnecessary to achieve a fair determ nation of that
defendant’s guilt or innocence.
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t he evidence adduced at trial was sufficient to establish that
Mese’s presence in the crimnal organi zation was to | aunder the
assets of all of its victims. Since Mese’'s first argunment on the
mai n appeal depends upon the propriety of his acquittal onthe Rl CO
conspiracy count by the trial court, we elect to address the
state’s cross-appeal first.
11

The trial court ordered Mese' s acquittal on the RICO
conspi racy charges on the ground that the evidence had failed to
est abli sh Mese’ s knowl edge of and agreenent to comrmit two predicate
acts. Thetrial court believed that the evidence only established
Mese's knowl edge and cul pability in the crimnal incidents
i nvol ving victimSchiller and not those i nvolving victinm Gigaand
Furton or Lee. The state responds that this was error since RICO
conspiracy is proven if the evidence established that a def endant
knew of the overall objectives of the crimnal enterprise and
agreed to further its purpose. Here, the state maintains that the
evi dence and t he reasonabl e i nferences t herefromshowed t hat Mese,
al ong wi t h co-defendants Lugo and Door bal, and Jorge Del gado wer e
menber s of an associ ati on or organi zati on whose conmon pur pose was
to | aunder noney and ot her assets obtained frominnocent weal t hy
victins by illegal and malici ous neans. The state further asserts
that since the evidence established that Mese’'s role in the
organi zation was his agreenent to |aunder the assets of the

victins, it was sufficient to support the RI CO conspiracy guilty
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verdi ct, even t hough Mese may not have known of every detail of the
Grigal/ Furton crinmes nor conmtted an overt act in furtherance of
the Griga/ Furton crinmes. After viewing the evidence and the
reasonabl e i nferences therefrominthe light nost favorabletothe

state, see G oss v. State, 765 So. 2d 39, 46 (Fla. 2000), we agree

that the state presented sufficient evidence at trial to support
Mese’ s conviction for RICO conspiracy.

Florida’s RICOstatute, section 895.03(3), Florida Statutes
(1993), makes it “unlawful for any person enployed by, or
associated with any enterpriseto conduct or participate, directly
or indirectly, insuchenterprisethrough a pattern of racketeering
activity or the collection of an unlawful debt.” A pattern of
racketeering activity is defined by statute as:

[Efngaging in at |east two incidents of racketeering

conduct that have the sanme or simlar intents, results,

acconplices, victims, or nethods of conmm ssion or that

ot herw se are interrel ated by di sti ngui shi ng

characteristics and are not i sol ated i nci dents, provi ded

at least one of such incidents occurred after the

effective date of this act and that the |last of such

incidents occurred withinb5years after a prior incident

of racketeering conduct.

See 8§8895.02(4), Fla. Stat. (1993).
G ven the fact that the Florida RICO statute is patterned

after the federal RICO statute,* Florida courts | ook to federal

4 The federal RICO statue provides, inter alia, that:

[i]t shall be unlawful for any person enployed by or
associated with any enterprise engaged in

interstate or foreign comerce to conduct or part|C|pate
directly or indirectly, in the conduct of such
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courts for guidance in construing RICOprovisions. See &Goss, 765
So. 2d at 42.

In Salinas v. United States, 522 U.S. 52 (1997), the United

St ates Suprenme Court specifically found that a RI CO conspirator
need not conmmt or agree to commt two predicate acts hinself:
It makes no di fference that the substantive of fense under
8§ 1962(c) requires two or nmore predicate acts. The
i nterplay bet ween subsections (c) and (d) does not permt
us to excuse fromthe reach of the conspiracy provision
an act or who does not hinself commt or agree to conm t
the two or nore predicate acts requisite to the

under | yi ng of f ense.
See |d. at 65.

The court noted that the federal RICO conspiracy statute, §
1962(d), broadened conspiracy coverage by omttingthe requirenment
of an overt act; it did not, at the sane time, work the radical
change of requiring the Governnent to prove that each conspirator
agreed t hat he would be the one to commt two predicate acts. [d.

at 64. The RICO conspirator, according to the court, nust:

intend to further an endeavor which, if conpl eted, woul d

enterprises affairs through a pattern of racketeering
activity or collection of unlawful debts.

See 18 U.S.C. 1962(c) (1994).
A pattern of racketeering activity is defined as requiring:

requiring at | east two acts of racketeering activity, one
of which occurred after the effective date of this
chapter and the | ast of which occurred within ten years
(excl udi ng any period of i nprisonnment) after the om ssion
of a prior act of racketeering activity.

‘U)
D
)

18 U.S.C. 1961(5) (1994).



satisfy all of the elements of a substantive crim nal
of fense, but it suffices that he adopt the goal of
furtheringor facilitating the crim nal endeavor. He may
do so in any nunber of ways short of agreeing to
undertake all of the acts necessary for the crine’s
conpletion. One can be a conspirator by agreeing to
facilitate only some of the acts leading to the
substantive offense. It is elenentary that a conspiracy
may exi st and be puni shed whet her or not t he substantive
crime ensues, for the conspiracy is a distinct evil,
dangerous to the public, and so punishable in itself.

o

Qur viewof the evidence in the instant case, in alight nost
favorable tothe state, | eads us to conclude that it was sufficient
to establish Mese’'s agreenent to the overall objective of the
conspi racy whi ch was to ki dnap weal thy victins, force themto sign
over their assets and have those assets | aundered through Mese.
Begi nning with the first incident involving victimSchiller, the
state established that the conspirators, other than Mese, ki dnaped
and held Schiller for approxi mtely one nonth. During this tine,
Schiller was tortured and forced to, anong ot her t hings, sign over
checks, a deed to real property and a change of insurance
beneficiary form against his wll. Mese’'s role was then to
fraudul ently change the property deeds and notarize all of the
docunments to make t hemappear | egal and | aunder all the noney from
this crimnal undertaking.

To establish Mese's conplicity in the continuing RICO
conspiracy, the state relied primarily upon the testinony of
Del gado, one of the conspirators who testified on the state’s

behal f. According to Del gado, the second target of the conspiracy
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was t o be a Jamai can busi nessman naned W nston Lee. That pl an was
t hwart ed, however, due to Lee’s travel schedul e. Del gadotestified
t hat he then | earned fromDoor bal that a weal t hy Hungari an coupl e,
Frank Grigal/Krisztina Furton would be the next targets of the
conspiracy. Accordingto Del gado, the plan for these victins would
be the same as for Schiller. That is, they would be ki dnaped and
forced to sign over all of their assets to the conspirators. The
docunments woul d thereafter be notarized by Mese, who would then

| aunder their nmoney in and out of the country.® Giga and Furton,

> Delgado testified as foll ows:

Q Now, prior to this time, had you found out who was
supposed to take care of the noney that was supposed to
be received fromthe Hungarian coupl e?

A. Lugo
Q Was he gonna have any hel p?

A. Well, he told me he was gonna take care of it
t hrough Mese going to the Bahamas and by flying over
there and doing the account from over there. He was
gonna bring back the noney.

*x * * %

Q And besides Lugo telling you that M. Mese would
| aunder the noney that came in from the Hungari ans,
t hrough t hese of f shore corporations, that —did M. Mese
have anything to dow th the planni ng or the abducti on or
t he nurders of the Hungarians?

A. No.

Q And what Lugo was sayi ng was that he expected M.
Mese to assist himin | aundering the noney? Isn’'t that
ri ght?

A. Yes.
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however, were abducted and nurdered prior to their signing over
their assets. Despite their nurders, Del gado testified that the
plan remained to acquire the couple s assets.® According to
Del gado, the planwas tofile afraudul ent | awsuit against Grigain

t he Bahamas and any noni es derived fromthat | awsuit woul d t hen be

Q But, he never told you, neani ng Lugo never tol d you
t hat he had specifically discussedwth Mesethat thisis
what we are going to do and we expect you to help us
| aunder this noney? 1Isn’t that correct?

A. What's correct is that he had told ne that he would
help in anything to do with transfer of the noney.

Q You are saying that conversation occurred between
you and Lugo?

A Bet ween nme and Lugo, yes.

*x * * %

(2]

Was this still the plan to try and get the noney?
Yes.

Despite the fact that t he Hungari an coupl e was dead?
Yes.

That was continued to be di scussed?

Yes.

And Mese’s nane was continued to be di scussed?

> o » O » O > O

Yeah.
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channel ed through a corporation owned by Lugo and Mese.”’

Q And di d you al so say that there was goi ng to be sone
type of a lawsuit filed against M. Giga?

A. Yes.

Q Now was t hat i n the Bahamas or was t hat going to be
in the United States?

Q And wer e you going to retainthe Baham an counsel to

A I n the Bahanms.
file this | awsuit?

M. Lugo was trying to retain that counsel.

Elite International ?

A
Q Was it the sane | awer, do you know who forned a
A. It wasn’t the sane | awer.

Q And when M. Lugo was going to talk to an attorney
i n t he Bahamas about doing this he certainly wasn’t goi ng
totell the attorney that this was a fal se [ awsuit, was
he?

A. Correct?

Q And M. Mese had nothingto dowththe sel ection of
t hat Baham an attorney, either did he?

A Not that | am aware of.
Q And any noni es that were going to be derived from

t hat | awsuit were going to go through Elite
| nternational, your corporation, weren't they?

No they weren't.
Where were they going to go through?

To D&J.

o » O >

D&J | nternational ?
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G ven this evidence of Mese’ s support by | aunderi ng noney, the
fact that Mese was not personally involved in the Kkidnaping,
abducti on and/ or nmurder of the Hungarian coupl e does not thereby

excul pate himfromthe conspiracy. See Salinas, 522 U. S. at 64

(“If conspirators have a pl an which calls for sone conspiratorsto
perpetrate the crime and others to provi de support, the supporters
are as guilty as the perpetrators”). Nor is Mese excul pated by the
fact that he never had the opportunity to | aunder any of the assets
bel ongingto Griga/Furton -- the crinme of conspiracy i s punishable
whet her or not the substantive crine ensues. 1d. The evidence
shows that Mese agreed to nmake hinself available to | aunder the
ill-gotten gains fromthe underlying predicate acts of the co-
conspirators.

Apart from Del gado’s testinmony about Mese's role in the
Griga/ Furton incident, the state al so adduced testinony from a
wrestling pronmoter named Howard Brody who net with Mese at or
around the time of the Griga/Furton crines. Brody was seeking an
i nvestor and, according to Brody, Mese stated that he and a nan
nanmed Danny were i nterested i ninvesting sone noney, but “they were

wai ting on a deal to cl ose or sonething that was i n t he process of

Yes.
Q M. Lugo’ s corporation.

A. And M. Mese.
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bei ng done.” Brody further testifiedthat | ater sonet hi ng happened
and Mese’ s partner, Danny, was no | onger around to i nvest so the
deal never cane to fruition

Brody’ s testi nony was presented as circunstanti al evi dence of
Mese’ s know edge of the plan to extort nmoney fromGiiga/ Furton in
furtherance of the RICO conspiracy. The state may rely upon
circunstantial evidence to establish “that each defendant nust
necessarily have known that others were also conspiring to
participate in the sane enterprise through a pattern of

racketeering activity.” See United States v. Castro, 89 F. 3d 1443,

1451 (11th Cir. 1992) (citations omtted).

Thus, in view ng the foregoing evidence in a |ight nost
favorable to the state, we conclude that a jury could have
reasonably found that one commpn agreenent on a single overall
obj ective exi sted between Mese and t he co-def endants. See |1d. at
1451. In proving that Mese was a part of this R COconspiracy, it
was not necessary for the state to establish that he agreed with
every ot her conspirator, knewof his fell owconspirators, was aware
of all of the details of the conspiracy, or even contenpl ated
participating in the sane related crine. [d. Accordingly, the
trial court erredingranting Mese’s notionto set aside hisguilty
verdi ct on the RICO conspiracy counts.

|V
I nlight of our conclusionthat the evidence was sufficient to

support Mese’ s conviction for RICOconspiracy, we findnonmerit to
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Mese’s initial argunment on the main appeal that the trial court
erred i n denying his repeated notions for a severance of his tri al
fromthat of his two co-defendants Lugo and Doorbal. Fromthe face
of the indictnment, it is clear that Mese was joined with the two
co-defendants pursuant to Florida Rul e of Cri m nal Procedure Rul e
3.150(b)(2). That rule provides that:
Two or nore defendants nmay be charged in the sane
i ndi ctment or information on which they are to be tried
when:
(2) each defendant i s charged with conspiracy
and sone of the defendants are also
charged with 1 or nore offenses all eged
to have been committed in furtherance of
t he conspiracy.
Count one of the indictnent charged each def endant wi th conspiracy
tocommt RICO Mese contends that he was entitled to a severance
pursuant to Fl orida Rul e of Crim nal Procedure 3.152(b)(3).8 That
rul e, however, would only have permtted a severance in this case
if the evidence was i nsufficient toestablish Mese’s guilt for Rl CO
conspiracy. Since we have found the evidence to be sufficient to
support Mese’s quilty verdict for RICO conspiracy, the trial

court’s deni al of his severance notions cannot be deened to be an

abuse of discretion. See Fotopoulous v. State, 608 So. 2d 784, 790

(Fla. 1992)' Crossley v. State, 596 So. 2d 447 (Fla. 1992); W.i ght
v. State, 739 So. 2d 1230, 1232 (Fla. 1st DCA 1999).

Vv

8 See Rul e, supra, footnote 3.
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Mese next asserts that thetrial court erredinpermttingthe
state’ s expert forensic accountant to of fer his opinion during both
di rect and cross-exam nati on about whet her Mese’ s various transfers
of Schiller’s funds from one account to another was done in an
effort to conceal the source of those funds. Mese maintains that
such opinion testinony on the ultimte issue of whether he was

guilty of noney | aundering was inadm ssible. See Martinez v.

State, 761 So. 2d 1074 (Fla. 2000). In reviewing the record,
however, we note during those various occasions on direct
exam nati on where the expert offered his opinioninthis regard,
t here was ei t her no obj ecti on or an i nadequat e obj ecti on i nterposed
by defense counsel. Therefore, this issue was not properly

preserved for our appell atereview. See Mborev. State, 418 So. 2d

435 (Fla. 3d DCA 1982); United States v. Fox, 613 F.2d 99 (5th Cir.

1980) (i f proper objection not interposed at thetinme the evidence
is presented, the appellant will be deenmed to have waived
obj ection). Further, when the expert offered his opinion during
cross-examnation, it was in response to questioning posed by
Mese’ s counsel . Consequently, any error occurring at thistinme was

invited. Sheffield v. Superior Ins. Co., 800 So. 2d 197 (Fl a.

2001) (under the invited-error doctrine, “a party may not make or
invite error at trial and then take advantage of the error on
appeal 7).

Vi

As hi s final point on appeal, Mese asserts that heisentitled
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to a new trial on the RICO conspiracy charge based upon a
prosecut ori al comment nmade duri ng cl osi ng argunent t hat i nproperly
led the jury to believe that the trial judge was vouching for
Del gado’s credibility. Specifically, the argunment of which Mese
now conpl ai ns occurred during the foll ow ng underscor ed ar gunent by
t he state:

And you know t hat deal, | know defense i s gonna say
he made t hat deal before he gave that sworn statenent.
No, he didn’t. He did not. The deal is when the judge
accepts the deal. The judge accepted the deal on March
22nd. He gave his statenment on March 20t h. Between t hat
he was debriefed. That's what its called cops talk to
hi m day and ni ght, went over evidence, nmade sure that
t hey knew what he was t al ki ng about, that he wasn’t |ying
to themand t hen the deal was struck. MWhatever piece of
paper he had with me, that’'s nothing because it’s the
judge that i nposes the sentence. And don’t | et anybody
tell youits sonethingelse. | suggestedthe deal tothe
judge. The judge had to be assured that what we were
doi ng was what George wanted to do and t hat he gave sworn
testinony that was truthful. Andthat’s what happened on
March 22nd. Not hi ng had happened before that holds
Ceorge tofifteen years. Absolutely nothing. It wasn't
until March 22nd after he gave his statenent, that he
knew he was gonna get fifteen if he told the truth.

And why in a sworn statenent? So George Del gado in

the three years that he waited or the two years that he

waited, didn't decide to sit on this stand and help his

friends. So that | had something to go back to the court

wi th and say, uh-uh, judge, he lied, and he gets forty

now. That’s not gonna happen. George Del gado gets his

fifteen years.

In reading the challenged coments by the prosecutor in
context with the remai nder of the argunents outlined above, we do
not agree with Mese that the state was attenpting to convince the
jury that the trial court was vouchi ng for Del gado’s credibility.

Rather, it is clear to us that the prosecutor was attenpting to
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outline the conpl ete nature of Del gado’ s pl ea arrangenent with t he

state, which was entirely proper. See Rogowski v. State, 643 So.

2d 1144 (Fla. 3d DCA 1994).
Vi |

In conclusion, for the foregoing reasons, we reverse the
order setting aside the appellant’s guilty verdicts for RICO
conspiracy and remand for his sentencing on those counts. W
affirmhis conviction and sentences on the remai ning counts.

Reverse and remanded in part with directions. Affirnmed in
part.

SHEVIN, J., concurs.
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John Carl Mese v. The State of Florida,
Case Nos: 3D98-2410 & 3D99-921

RAM REZ, J., (dissenting).

| respectfully dissent because the evidence was i nsufficient
to show t hat Mese knew of any plans to kidnap Lee, Furton, and
Griga or that he agreed to any acts beyond | aundering Schiller’s
assets. | would therefore affirmthe trial court’s order setting
aside the verdict as to the conspiracy count, and grant Mese a new
trial.

1. The Conspiracy as to Griga and Furton

| agree with the mpjority that Mese can be guilty of

conspiracy “by agreeingtofacilitate only sonme of the acts | eadi ng

to the substantive offense.” Salinas v. United States, 522 U. S.

52, 65 (1997). “The governnment may either prove (1) that a
def endant agreed to the overal | objective of the conspiracy or (2)
t hat t he def endant personally comm tted two predi cate acts, thereby

participatinginasingleobjective conspiracy.” United States v.

Shenberg, 89 F. 3d 1461, 1471 (11th Cir. 1996). The trial court
granted Mese’s notion for acquittal on the RICO charges based
solely on the fact that the proof did not establish the second
prong, towt: that the defendant had not personally commtted two
predicate acts. | agree with the majority that this was error
because Mese coul d have been convicted of conspiracy under the
first prong. But in ny view, the State never proved the first

prong either, that Mese agreed to the overall objective of the
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conspiracy. The State nust prove that Mese manifested this

agreenent. See United State v. Neapolitan, 791 F. 2d 489, 498 (7th

Cir. 1986) (statingthat “the def endant nust mani fest hi s agreenent
to the objective of a violation of RICO "). “In review ng
conspiracy convictions, the question is whether there is

substanti al evidence to support the verdicts.” United States v.

Russo, 796 F. 2d 1443, 1455 (11th Cir. 1986). The State in this
case failed to prove that Mese agreed to facilitate an overall
schenme. |In fact, there is no evidence that he even knew what the
al | eged co-conspirators were doing.

The State contends that the overall objective of the
conspiracy was to kidnap wealthy victins in order to coerce them
into signing away their assets and t hat Mese agreed to | aunder any
assets so obtai ned. Mese may have agreed to commit notary fraud or
| aunder noney, but there is no iota of proof that he knew of or
assisted in the kidnaping of anyone.® Even as it relates to
Schiller, the fact that Mese notarized Schiller’s docunents does
not prove that he knew Schiller had been ki dnaped and had si gned
t hemunder duress. The docunents sinply could have been forged.
As to Griga and Furton, thereis atotal | ack of evidence that Mese

knew anyt hi ng about the plan to kidnap them

°1f someone agrees with two ot her car thieves to assi st them
inselling stolen auto parts and the other two t hi eves nurder and
ki dnap peopl e, is the peddl er of stolen auto parts nowal so guilty
of murder and kidnap? By its ruling, the majority woul d say yes.
| do not believe the case | aw supports that position.
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For its proof that Mese was part of the Grigal/ Furton crines,
the State relies on Delgado’s testinony, which is quoted in
footnotes 5, 6 and 7 of the majority opinion. Thisis submtted as
proof Mese knew of the plan to kidnap the victins and force themto
sign over all their assets. A careful reading of the transcript,
however, merely shows t hat Del gado was tol d by Lugo t hat he, Lugo,
expected Mese to hel p | aunder the noney. Lugo never told Del gado
t hat Mese had agreed to do so. Additionally, the fact that Lugo
pl anned t o deposit noney froma phony | awsuit i nto a corporation he
and Mese owned does not prove Mese knew t hat the noney ori gi nated
froma ki dnapi ng. The State al so presented the testinony of Howard
Brody, a westling promoter, as circunstantial evidence t hat Mese
knew Lugo was pl anning further crimes. Brody testifiedthat inthe
nonth prior to the Giga/ Furton nurders, Mese told himthat a
potential i nvestor named Danny, (referringto co-defendant Dani el
Lugo), was waiting for a deal to close before noney would be
available. This is hardly proof that Mese knew of and agreed to
further schenes, especially where it is not known precisely when
Lugo and Door bal decided to kidnap Giga and Furton. Lugo could
have sinply told Mese that he was com ng i nto sone noney fromany
type of deal and that is what Mese was referring to when he
approached Brody about investing. Thus, the State’s proof of
conspiracy is based on inconclusive double hearsay and a vague
reference to the possibility that Lugo m ght conme i nto sone noney
from an unspecified source.
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2. The Conspiracy as to Schiller

Evenas to Schiller, | do not believe that the evidence proves
t hat Mese knew what was happening in the overall schenme to ki dnap
and coerce the victins to sign over their assets. Areviewof the
evi dence of the Schiller crimes is necessary.

Jorge Del gado, the State’'s star w tness, had a business
relationship with Marcello Schiller which termnated due to
Del gado’ s associ ationw th Dani el Lugo. Lugo t hen reconmended t hat
Del gado hire Mese as his accountant. After Delgado’s falling out
with Schiller, Lugo convinced Delgado that Schiller had been
cheating Del gado and, along with Noel Doorbal, they concocted a
schenme to ki dnap Schill er and extort the noney Schiller purportedly
owed Del gado. After several unsuccessful attenpts, Schiller was
ki dnaped on Novenber 15, 1994.

VWhile Schiller was being held hostage, he was brutally
torturedto obtainhis cooperation. They al sothreatened Schiller
with harmto his wife and children. He agreed to cooperate if his
wi fe and children were to | eave the country. He was instructed to
contact his travel agent and his wife to arrange for her travel to
Col onbia. After his wife and children |l eft, his captors had free
access to his honme, as they also knew his alarm code and the
conbination to his safe. During the next four weeks, Lugo
systematically looted all of Schiller’s property, eventually
appropriating over $1.2 mllion in assets. Schiller never saw or

spoke with Mese. In fact, he had never seen Mese in his life until
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after Mese’s arrest. The evidence at trial was that Mese notari zed
t he docunment s Schil |l er had si gned, by forging signatures, and then
| aundered the noney obtained from Schiller’s assets.

When his captors were satisfied that they no | onger needed
Schiller, they attempted to nurder hi mby maki ng it appear he was
killed in a car accident. After forcing Schiller to drink froma
bottle of |iquor, Lugo drove the car into a pole and Lugo and
Door bal poured gasoline on the car, then set it onfire. As they
started to drive away in another car, they noticed that Schiller
had gotten out of his car, so they ran hi mover twice and | eft him
for dead.

Schiller survived and, still infear for hislife, had hinself
transferred by air anbul ance to New York. He went into hiding
wi t hout contacting the police, but hired investigators to help
regain his property. The investigator foll owed the paper trail to
Mese, who denied know ng Schiller when contacted. When the
i nvesti gator confronted Mese with the docunents he had notari zed,
Mese agreed to set up a neeting with Lugo and Del gado. After
taking the investigator to Delgado’s office, Mese left. The
i nvestigator told Del gado t hat unl ess Schiller’s noney and property
was returned, Schiller woul dreport theincident tothe police, but
woul d ot herw se not press charges.

After nont hs of unsuccessful negotiations, Schiller decidedin
April 1995 to report the crine to the police, but after neeting
with an investigative officer, Schiller concluded that the police
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di d not believe himand again |l eft the country. It was not until
| ate May 1995 that Schiller was contacted by his investigator and
told that there had been acrine simlar tothe crinmes against him
and that the police wanted himto return to Mam and give a
st at enent .

The evidence thus shows that the facts of the Schiller
ki dnapi ng, extortion and attenpted nurder are soincrediblethat it
was only after the police |l earned of the Griga/ Furton nurders that
t hey began investigating the Schiller incident. Yet the State
cont ends t hat Mese was supposed to have fi gured t he whol e t hi ng out
when he was given several docunents to notarize.

Therefore, | believe that even as to the Schiller crines, the
evi dence showed that Mese was guilty of notary fraud and noney
| aunderi ng, but not attenpted murder and ki dnapi ng.

3. Severance

Because j oi nder of the defendants was predi cated on the RI CO
conspiracy count, Mese shoul d have been all owed to sever his tri al
pursuant to Florida Rule of Crimnal Procedure 3.152(b)(3). The
transcript of the trial amounted to 15,273 pages. The evidence
pertinent to Mese woul d be | ess t han 100 pages. Whil e evi dence of
t hese atrocious crines was arguably properly adnm tted agai nst Lugo
and Door bal who were sentenced to death, in nmy view, it made a
di spassi onate eval uati on of the evidence agai nst Mese i npossi bl e.
| would thus grant Mese a new trial on that basis.

The purpose of rule 3.152 is to assure the fair determ nation
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of each defendant’s guilt or innocence. See McCray v. State, 416

So. 2d 804, 806 (Fla. 1982). *“Severance is not necessary, however,
‘“when all the rel evant evidence regarding the crimnal offenseis
presented in such a manner that the jury can distinguish the
evidence relating to each defendant’s acts, conduct, and
statenments, and can then apply the lawintelligently and wi t hout
confusion to determne the individual defendant’s guilt or

i nnocence.’” Colemanv. State, 610 So. 2d 1283, 1285 (Fla. 1992).

Severance need not be granted sinply because there i s evidence of
guilt applicable to only one of multiple defendants. See, e.qg.,

Johnson v. State, 720 So. 2d 232, 236 (Fla. 1998). “The granting

or denying of a notion for severance lies within the sound
di scretion of the trial judge. Adenial of a notion for severance
constitutes an abuse of discretion only if the defendant can

denonstrate that he was i njured by havingajoint trial.” Daniels
v. State, 634 So. 2d 187, 192 (Fla. 3d DCA 1994)(citations
omtted).

In this case, the evidence presented agai nst Mese’'s co-
defendants pertainingtothe Schiller and the Gri ga/ Furton murders
was highly prejudicial to Mese. The majority of the evidence in
this lengthy trial was directed at crimes the co-defendants
commtted. The State opened and closed its case with the crinmes
against Griga and Furton, and forty-seven w tnesses testified

concerning those nurders. The evidence showed that Doorbal and

Lugo had lured Griga and Furton to Doorbal’s apartnment; Giga was
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strangl ed and Furton was tortured before she was nurdered; the
bodi es of Griga and Furton were disnmenmbered before they were
stuffed into oil drunms and dunped i n the Evergl ades; and G'i ga and
Furton’'s severed heads and hands were burned in an effort to
di sguise their identities. Additionally, graphic photos of the
bodi es were di splayed to the jury. It is ludicrous to think that
t he evidence of these horrific acts, coupled with the graphic
photos, did not obliterate Mese’'s right to a fair trial.
4. Expert Opinion

Mese is also entitled to a new trial because the State’'s

expert witness was i nproperly allowed to advi se the jury on howto

deci de the case. See Schneer v. Allstate Indem Co., 767 So. 2d

485, 488 (Fla. 3d DCA 2000). Mese was charged with six counts of
money | aundering. The State called Christopher McFarland as an
expert to explainthe financial transacti ons Mese was i nvol ved i n.
McFarl and testified that certain transactions were conpleted in
order to conceal the source of the funds, and that Mese | aundered
money. When McFarl and was asked how he could testify that Mese had
knowl edge of any account activity since Mese was not a signatory,
he replied:

[ITn nmy opinion, you know, he’s a very cl ever CPA which

basically had two partners that were not as cl ever as he,

whi ch was Door bal and Lugo and he made sure hi s nane was
not there.

That’s why he ended up in my opinion profiting to the
extent of the 1.26 mlIlion dollar[s] because, you know
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this is clearly a plan that was well designed. Well

t hought out and you know, it takes a very witty an[d]

know edgeabl e i ndi vi dual such as you know sonebody who

has a | ot of years in accounting, banking and fi nanci al

experience and | attribute that here to being John Carl

Mese, as the master m nd behind this entire | aundering

scheme of 1.2 mllion dollars.

Al t hough expert testinmony is not objectionable because it
i ncludes an opinion on the ultimte issue to be decided by the
trier of fact, see section 90.703, Florida Statutes (2000),
McFar |l and went far beyond nmerely assisting the jury by providing
evi dence fromwhich they could determ ne whet her Mese | aundered
noney.

5. Concl usi on
| would therefore affirmthetrial court’s order setting aside

the jury’ s verdict on the RI COconspiracy counts and reverse for a

new trial on the remai ni ng counts.
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