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GREEN, J.
Appel | ant, Rafael Varas, was convicted of trafficking in

cocaine after ajurytrial. Onthis appeal, he argues, anong ot her



things, that the trial court abused its discretion in not
permtting himto cross-exam ne t he Drug Enforcenent Adm ni stration
(“DEA”) agent about certain testinony given at trial which the
agent had omtted in prior sworn statenents. The state responds
t hat such cross-exam nati on woul d have been tantanount to non-
critical, negative i npeachnent of the DEA agent. We disagreewith
the state and reverse for a new trial.

The case agai nst Varas began on Novenber 7, 1996, when an
acquai nt ance of Varas by the name of Rafael Alujas tel ephoned DEA
Speci al Agent Luis Perez with a tip that Varas woul d be going to
t he home of Ooniel G nard to pick up sone cocai ne. Agent Perez
relayed this information to DEA Special Agent Brett Scott who
i mredi ately set up a surveillance operation in front of Gnard' s
home. Shortly thereafter, agents observed Varas drive up to the
house and go i nside, where he remai ned for seven to ten m nutes.
They al so observed Varas | eave t he house carryi ng an opaque brown
shoppi ng bag. Varas did not attenpt to conceal the bag, nor did he
di spl ay any abnormal behavior. After he got back into his car and
had dri ven one hundred yards, the DEA agents activated their police
| ights and stopped Var as.

Agent Scott identifiedhinself as a DEA agent and observed t he
br own shopping bag in the mddle of the floorboard. The bag was
within arm s reach of Varas’ right |eg. Scott asked Varas’
perm ssion to search the car, to which Varas replied “no problem”
Scott asked Varas about the contents of the bag and Varas di d not
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respond. Scott then asked Varas’ perm ssion again to search the
car and Varas agai n stated “no problem” Agent Scott deserved t hat
crunpled fl oral type papers at the top of the opaque bag conpl etely
obscured its contents fromview, until he manually w dened the
openi ng. Underneath the crunpl ed papers, Scott found a brick
conpri sed of 1003. 3 grans of cocai ne, wrapped i n opaque tape. When
this tape was dusted for prints by the police, they lifted a print
mat chi ng G nard, but found no evidence of a match to Varas. The
pol i ce di scovered addi ti onal cocai ne and noney on G nard’ s person,
but none on Varas. Both Varas and G nard were arrested, although
t he case against G nard was | ater no-actioned by the state.

Var as, who had no prior crimnal record, defended this charge
on the grounds that he was unaware of the fact that the bag
contai ned cocaine. He testified at trial that he had agreed to
pi ck up the bag at the request of Alujas, a nutual friend of his
and G nard, and was under the belief that the bag contai ned a power
drill.

According to the defense theory, Alujas had set Varas up in
order to procure a sentencing reduction in a pending federal
crimnal case. Alujas had been charged in a four-count federal
i ndictnment for cocaine-related offenses. Approxi mately seven
nmont hs prior to Varas’ arrest, Alujas entered into a cooperation
agreenment with the United States governnment. According to the
terms of the agreement, if Alujas pled guilty to Count 1,
conspiracy to possess with intent to distribute cocaine, and
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provided information to the governnent about the “crim nal
wr ongdoi ng of other persons,” the governnment would dismss the
remai ning three counts against him and recomend a downward
departure fromthe federal sentencing guidelines.

Inthe nonth foll owi ng Varas’ arrest inthis case, Al ujas was
sentenced on Count | only, for possessionwithintent todistribute
cocaine. This offense carried a m ni nummandat ory sent ence of ten
years or a maximumof life in prison and a fine of four mllion
dollars. Alujas was sentenced to 108 nonths in prison and five
t housand dol | ars. Prior to Varas’ arrest, Alujas had never
provided the governnent with any information which led to an
arrest. In fact, the only information which Alujas provided
pursuant to his agreenment with the governnment was that whichledto
Varas arrest in this case.

At trial, Agent Scott testified that when Varas was tw ce
asked whether his car could be searched by the police, Varas
appear ed nervous, but appeared nore nervous when asked about the
contents of the brown bag. According to Agent Scott, Varas’' eyes
gave t he appearance that he was scared, his face was sweati ng and
hi s eyebrows were twi tching. On cross-exam nation, Agent Scott was
asked by the defense why he had failed to nmention Varas’ scared
eyes and sweaty, twitching demeanor in his witten arrest report;
pre-trial deposition or during his testinony at the suppression
heari ng conducted on the day before trial. The state objected to

t hi s cross-exam nation onthe grounds that it constituted “negative
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i npeachnment.” The trial court sustained the objection.

At the close of the state’s case in chief, the defense noved
for a judgnment of acquittal on the grounds that the state had
failed to establishthe el enent of Varas’ know edge of the cocai ne
in the bag. The trial court denied this notion based upon Agent
Scott’s testinony as to Varas’ sweaty, tw tchi ng denmeanor as wel |
as Varas’' silence when asked about the bag’'s contents. During
closing argunent, the state again alluded to Varas’ nervous
demeanor as circunstantial evidence of his know edge of the
contents of the bag. The jury convicted Varas as charged and t he
i nstant appeal was taken.

Varas asserts that the trial court erred in prohibiting the
def ense from i npeaching Agent Scott on his failure to mention
Var as’ nervous deneanor when asked about the contents of the bagin
three prior sworn statenents: (1) DEA arrest report; (2) pretrial
deposition and (3) the notion to suppress testinony given a day
prior to trial. Through such cross-exam nation, the defense was
attenmpting to establish that the witness was fabricating details
about Varas’ deneanor for the purpose of establishing Varas’
knowl edge of the contents of the bag.!' Varas argues, and we agr ee,
that the | ower court erredinits determ nationthat this proposed

cross-exam nation anounted to non-critical negative i npeachnent of

! Other than Agent Scott’s testinony, there was no other
evi dence of Varas’ know edge of the contents of the bag and during
the trial below, Varas denied that he was ever asked about the
contents of the bag by the DEA agent.
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the w tness.

It is well-settledthat a witness may be i npeached by a pri or
i nconsi stent statenent, including an om ssionina previous out-of -
court statement about which the witness testifies at trial, if it
is of a mterial, significant fact rather than nmere details and

woul d natural |y have been nentioned. See State v. Smith, 573 So.

2d 306, 313 (Fla. 1990). This also includes om ssions in police
reports provi ded such om ssions are of material and critical facts

which are in serious contention at trial. See State v. Johnson,

284 So. 2d 198 (Fla. 1973) (stating that: “[a] bsent sonme si ngul ar
i nportance attaching to the point in question, which goes to a
material and critical fact in serious contention in the trial, a
negative basis is not the kind of use of a police report which
justifies breaching the normally protected police reports and
i nvestigative notes, reports and files. . . . The inquiry nmust be
upon a crucial point . . . and the point involvedinvital focus so
that it becones critical to the defense.”). Negative i npeachment
isnmore likely deemed to be permn ssi bl e where a witness appears to

be fabricating. See _Mrton v. State, 689 So. 2d 259, 264 (Fl a.

1997) .

The state does not challenge this well-settled |aw, but
asserts that the DEA agent’s trial testinony as to Varas’ nervous
deneanor whil e bei ng questi oned about the contents of the bag was
mere non-critical details and for this reason, we nust affirm

Varas’ conviction based upon our decisioninJinenez v. State, 554
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So. 2d 15 (Fla. 3d DCA 1989). We do not agree that the DEA agent’s
omtted statenents constituted i mmterial or non-critical details
and for this reason Jinenez does not control here. In order to
be convicted of the offense of trafficking in cocaine, four
el ements must be established beyond a reasonabl e doubt: a) that
t he def endant knowi ngly purchased or possessed a certai n subst ance,
b) the substance was cocai ne, c) the quantity was 28 grans or nore,
and d) the defendant knew t he substance was cocaine. Fla. Stat.
8893. 135(1) (1997). The state nust establish its case either by

direct or circunstanti al evidence. Dupreev. State of Florida, 705

So. 2d 90 (Fla. 4th DCA 1998). Whil e Varas’ possession of the bag
cont ai ni ng cocai ne was undi sputed at the trial below, his sole
defense to t he charge was t hat he | acked know edge of the fact t hat
the bag contained the substance and believed that he was
transporting a power drill at the request of soneone he deened to
be a friend. The state utilized the DEA agent’s testinony as to
Var as’ deneanor to establishcircunstantially Varas’ know edge of
t he contraband. Moreover, the trial court |later relied upon that
testinony to deny Varas’ nmotion for judgnent of acquittal.
Consi dering the record before us, we do not understand howt he DEA
agent’ s testinony nmay be deened nmere non-critical details. The DEA
agent’ s testi nony about Varas’ demeanor went to the very heart of
t he def ense bel ow and we concl ude that the trial court abused its
discretionwhenit failedto allowVaras to i npeach the agent about

t he om ssion of such evidence during pretrial statenents. As for
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Varas’ remai ning points on appeal, we find that they either |ack
nmerit or have been rendered noot by this decision.
We, therefore, reverse the appellant’ s convicti on and sent ence
and remand for a new trial consistent with this opinion.
Reversed and remanded.

SHEVIN, J., concurs.



Raf ael Varas v. State
Case No. 3D99-2420

COPE, J. (dissenting).

Respectful ly, I believe the mjority opinion has
m sappr ehended t he rul e agai nst negati ve i npeachment announced i n

State v. Johnson, 284 So. 2d 198 (Fla. 1973). The trial court’s

evidentiary ruling was fully supported by theJohnson deci si on and
was well within the trial court’s discretion.

In this case the defendant’s car was stopped by Drug
Enf orcement Agency (“DEA”) Officer Brett Scott. At trial, Scott
testified that wupon approaching the driver’'s side of the
aut onobil e, he saw a shopping bag on the floorboard next to the
def endant. When he asked the defendant what was in the bag, the
def endant gave him no response at all (whereas at trial, the
defendant testifiedthat he thought the bag containedadrill which
he had picked up for a friend). The agent testified that when he
asked about the bag and asked consent to search t he vehicl e and t he
bag, the defendant appeared nervous and began sweati ng.

After the defendant’s arrest, the agent prepared a report on
DEA Form6. In the report, the agent did not include the fact that
t he def endant becane nervous and began sweati ng when the officer
asked about the contents of the bag.

On cross-exam nation at trial, the defense attenpted to
i npeach the officer withthe fact that the officer had omtted from

his report the defendant’ s nervousness and sweati ness upon bei ng
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asked about the contents of the bag (which turned out to contain a
kilo of cocaine). Thetrial court sustainedthe State’s objection
that this was negative i npeachnment which i s prohibited under the
Johnson deci si on.

The Johnson decision states the foll ow ng:

Admi ssibility of police reports, statenments and
docunent s depends upon t he poi nt of evi dence sought to be
i npeached and t he posture of the case. Nornmally, a nere
negati ve use sought to be made of a portion of aninitial
policeinvestigative report for i npeachnment shoul d not be
al l owed; e.g., Wiy did you not include in your report
the fact, as youtestified here today, that the defendant
was dressed in dark clothing? Wy did you not state in
your report that he was first observed near the public
t el ephone?’ and so on.

Absent sone singular inmportance attaching to the
poi nt in question, which goestoamterial andcritical
fact inserious contentioninthetrial, anegative basis
is not the kind of use of a policereport whichjustifies
breaching the normally protected police reports and
i nvestigative notes, reports andfiles. A permssive use
woul d open up unjustifiedinquiry in al nost every case as
to why an officer failed to do a certain thing in one
instance and did it in another, anmounting to just
‘“fishing” inasense. Theinquiry nust be upon a cruci al
poi nt and preferably upon a positive statenent in such a
report, which the witness at trial flatly refutes, thus
pl acing his credibility and the point involved in vital
focus so that it becomes critical to the defense. Such
an instance m ght be where the defendant was shot and
bl eedi ng and the officer indicatedin his report that he
was not injured; that he was al one when he testified
there were two nen, etc. The distinction becones cl ear
when one real i zes the pressures of an i nvestigation and
the fact that certain datais to be reported at one tine
and ot her data upon other fornms at a | ater date; that
time is often critical and that insignificant points
serve no purpose in such a report, though devel oping
unf oreseen seem ng i nportance | ater

284 So. 2d at 200 (enphasis added).
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Pr of essor Ehr hardt has sai d:

If the prior statenment does not nention a material
ci rcunst ance whi ch woul d have been natural tonmentionin
the statenent, the om ssion in the statement shoul d be
adm ssi bl e as an i nconsi stent statenment. The om ssion
woul d generally be of a significant fact rather than
details. “Nit-picking” is not permtted under the guise
of prior inconsistent statenents.

Charles W Ehrhardt, Florida Evidence 8§ 608.4, at 454-55 (2001)

(footnotes omtted).

In this case the trial court heard the parties at | ength at
si debar and rul ed:

Whet her or not the defendant i s sweating or not sweating

or appear ed nervous or not to be [is] afactor that woul d

not necessarily be included in the report. Those are

observati ons of the officers that may or may not cone out

dependi ng on t he questi ons asked of hi min deposition or

the trial.
TR. 135.

Thisrulingiswell withinthetrial court’s discretion. The
i nqui ry under the Johnson decisionis whether the omtted fact is
one whi ch has enough si gni fi cance that no reasonabl e of fi cer woul d
have omtted it fromhis or her police report. The exanples given
by the Florida Supreme Court are exanples in which the def endant
was shot but the policereport i ndicatedthat the def endant was not
injured, or that the report indicatedthat the def endant was al one
when the testinony was that there were two nen. What the Johnson
court is tal king about are the essential facts of the case.

The essential facts of this case are that based on a tinp,

agents surveilled the honme of Oto Gnard. Shortly after the
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appoi nted hour, the defendant arrived, went inside, and came out
with a shoppi ng bag. Agents stopped the defendant’s car after he
had driven a short di stance. The agents searched the car and bag
pursuant to the defendant’s consent. The bag contained a kil o of
cocai ne.

Experi ence shows that of ficers do not routinely includein an
initial arrest report every detail of what happened in the
encount er between the police and the defendant. |Indeed, it would
be humanly inpossible to do so.

The trial court was quite right in saying whether or not the
def endant was sweating or nervous is sonething that would not
necessarily be included in aninitial policereport. In terns of
Johnson, that is anong the “insignificant points [which] serve no
purpose in such a report, though devel opi ng unforeseen seem ng
i nportance later.” 284 So. 2d at 200.

| also respectfully disagree with the majority opinion’s
suggestion that the testinony regardi ng t he defendant’s deneanor
was t he only evi dence whi ch est abl i shed def endant’ s know edge t hat
t he bag contained cocaine. Majority opinion at 5 & n. 1.
According to defendant’s testinony, his long-tinme friend Rafael
Alujas (who turned out to be the informant in this case) asked
def endant to go to the hone of another friend, OGto G nard, to pick
up Alujas’ drill and bring it back to Alujas’ home. Thus, by
def endant’ s own account, he knew that he was picking up a drill.

Agent Scott testified that when he asked t he def endant what
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was in the bag, the defendant did not answer him |If defendant’s
account is to be believed, then the def endant t hought that the bag
contained a drill and woul d have said so.

By def endant’ s account, when he entered G nard’ s hone, G nard
gave hi ma shoppi ng bag whi ch had fl oral paper ontop, coveringthe
bag’ s contents. Leaving aside the fact that one does not normally
transport a power drill in a shopping bag covered with flora
paper, the defendant testifiedthat even though he was supposed to
be retrieving a power drill, he did not nove t he paper asi de to see
that the bag contai ned what he had cone for.

More critically, the State also called to the stand anot her
DEA agent, Pete Grewden, who had participatedinthe surveillance.
The agent testifiedthat when t he def endant came out of the house,
he was hol di ng t he shoppi ng bag by the bottom braced against his
body. He was not carrying the bag by the handl es.

The significance of this, enphasi zed by the State i n cl osi ng
argunment, is that by holding the bag in this way, the defendant
could necessarily feel the contents. The defendant had to know
t hat he was carrying a brick-shaped object, not a power drill.?

For the stated reasons, we should affirmthe judgnent.?3

2l recite these facts only to indicate that this is not a
conviction which rests solely ontestinony that the defendant was
sweaty and nervous. I do not suggest that the conviction be
affirmed on a theory of harm ess error. There was no evidentiary
error.

I n a never-subsequent|y-cited decision, the Fourth District
stated that Johnson has been overruled by an amendnent to the
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crimnal discovery rules. Hudson v. State, 682 So. 2d 666, 667
(Fla. 4th DCA 1996). However, the Fourth District has since
foll owed t he Johnson deci sion as being controlling ontheissue of
negative i npeachnment. MBean v. State, 688 So. 2d 383 (Fla. 4th
DCA 1997).

The reasoni ng of the Hudson deci sion is unpersuasive. Logically
t he questi on of negative i npeachnment treated i n Johnson coul d not
ari se unl ess there had al ready been production to the parties of
the police report.

No one else has suggested that the Johnson decision |acks
continuingvalidity. The question under consideration hereis how
to interpret Johnson.
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