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Hines, Justice.

Serlester Stanley appeals the denial of his motion for new trial and his
convictionsfor malice murder and possession of aknife during thecommission
of afelony in connection withthefatal stabbing of Therlin Gates. Hechallenges
the sufficiency of the evidence with regard to the possession charge and the
effectivenessof histrid counsd. Findingthechallengesto bewithout merit, we
affirm.*

The evidence construed in favor of the verdicts showed that at about

11:00 p.m.on May 10, 2003, Serlester Stanley, hisnephew, E.J. Taylor, Therlin

The crimes occurred on May 10, 2003. On May 11, 2004, a Fulton County grand jury
indicted Serlester Stanley for malice murder, felony murder while in the commission of
aggravated assault, aggravated assault, and possession of aknife during the commission of the
felony of aggravated assault; the indictment too charged E. J. Taylor with aggravated assault and
possession of a knife during the commission of thefelony of aggravated assault, also in
connection with the stabbing of Therlin Gates. Stanley was tried before ajury May 2-4, 2006,
and found guilty of all charges against him. On May 5, 2006, he was sentenced to lifein prison
for malice murder and a consecutive term of five yearsin prison for possession of a knife during
the commission of afelony. Thefelony murder stood vacated by operation of law and the
aggravated assault merged with the malice murder for the purpose of sentencing. A motion for
new trial was filed on May 24, 2006, and an amendment to the motion for new trial wasfiled on
January 23, 2007. The motion for new trial was denied on February 23, 2007. A notice of
appeal was filed on March 22, 2007, and the case was docketed in this Court on June 28, 2007.
The appeal was argued orally on October 10, 2007.



Gates, and several other peoplewere drinking and “hanging out” at an address
on Welch Streetin Atlanta. Taylor and Gates exchanged words, hit each other,
and began to scuffle on the ground. Gates then got up and walked towards
Stanley’struck. Taylor followed Gates to the truck; Taylor had aknifein his
hand. Taylor cut Gates once with hisknife, but he did not cut him on the chest.
Gatesretaliated by hitting Taylor inthehead with abrick. Then, Stanley walked
over to Gatesand they exchanged words. Stanley pulled aknifefrom hispocket
and stabbed Gates in the chest. Gates asked Stanley, “Why did you do that to
meman?’ Gates then “wobbled” and fell to the ground. A witness saw a“big
old hole” in Gates's chest and blood on the knife Stanley was holding. Gates
died from the stab wound to his chest, which pierced the right ventricle of his
heart; he also sustained superficial cuts to his right eye, the top of his right
shoulder, and his neck.

Stanley told police at the scene that his nephew and the victim had gotten
into afight, that he had gotteninvolved, and that he “stuck thevictim.” Helater
gaveavideotaped satement to police, whichwasadmitted into evidenceat trid,
in which he described his role in the deadly assault on Gates, and repeatedly

made stabbing gestures in his recounting of the event. A longtime friend of
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Stanley, Taylor, and Gates testified that prior to the murder, Stanley had twice
pulled a knife on Gates in the friend's living room; the second time was
approximately two and a half months before the murder. Eyewitness Byrd
testified that Stanley stabbed Gatesinthechest. Taylor testified for the State that
Stanley struck the fatal blow.

1. Stanley contends that the evidence about the length of his knife was
insufficient as amatter of law to support aconviction for possession of aknife
during the commission of a fdony pursuant to OCGA § 16-11-106 (b).> He
urges that he was entitled to an acquitta on the charge because the prosecution
introduced no evidence of blade length. But, that is not the case.

The evidence at trial included testimony from the resident of the property
where the stabbing occurred that he knew Stanley to carry a knife “about 5
inches or something likethat,” and the witness further characterized the knife
as having along blade. Taylor’ stestimony also shed light on the magnitude of
theweaponwielded by Stanley inthefatal attack on Gates. Taylor testified that

he was certain that he had not inflicted Gates's fatad chest wound because he

*OCGA 8§ 16-11-106 (b) providesin pertinent part that in committing the applicable
crime, the “ person shall have on or within arm’ sreach of his or her person . . . aknife having a

blade of three or moreinchesin length. . ..”



“had alittle 3-inch knife.” From this, it could be inferred that, in contrast, the
knife blade that Stanley used to stab Gates was longer than three inches. See
Respresv. State, 244 Ga. App. 689, 690 (1) (536 SE2d 586) (2000). In addition
to this testimony, there was evidence of the nature and extent of the victim’'s
fatal wound, including expert testimony that the wound was at |east 2 V2inches
in depth, and eyewitness testimony of the gaping nature of such wound. The
jury was authorized to find that Stanley used aknifethat had ablade of threeor
moreinchesinlength to stab Gatesin the chest. The evidencewas sufficient to
enable arational trier of fact to find Stanley guilty beyond areasonable doubt
not only of possession of aknife during thecommission of afelony, but also of
the malice murder of Therlin Gates. Jacksonv. Virginia, 443 U. S. 307 (99 SC
2781, 61 LE2d 560) (1979). _2. Stanley also contends that histrial counsel
failed to provide effective assistance in several respects. But, to prevail on his
clam of ineffectiveness, Stanley has the burden to show that counsel's
performance was deficient, and that such deficiency prejudiced his defense.
Srickland v. Washington, 466 U. S. 668 (104 SC 2052, 80 LE2d 674) (1984).
To meet the first prong of the required tedt, the defendant must

overcome the strong presumption that counsel's performance fell
within a wide range of reasonable professional conduct, and that
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counsel's decisions were made in the exercise of reasonable
professional judgment. The reasonableness of counsel's conduct is
examined from counsel's perspective at the time of trial and under the
particular circumstances of the case. To meet the second prong of the
test, the defendant must show that thereisareasonabl e probability that,
absent any unprofessiond errorson counsd'spart, theresult of her trial
would have been different. We accept the trial court's factual findings

and credibility determinations unless clearly erroneous, but we

independently apply the legd principlesto the facts.

(Citationsand punctuationomitted.) Taylor v. Sate, 282 Ga. 693, 695(653 SE2d
477 (2007).

(a) Stanley contends that triad counsel was ineffective for failing to file a
motion to suppress his videotaped statement to police, as his statement was
taken despitehisrequest for counsd and without avalid waiver of hisMiranda®
rights dueto hisinebriation. However, the failureto file a motion to suppress
does not constitute per se ineffective assistance of counsel, and inasmuch as
Stanley is aleging that ineffectiveness was demonstrated by trial counsel's
failureto movefor suppression of his statement, Stanley must make a “strong
showing” that the evidence would have been suppressed had a motion to

suppress been filed. Robertsv. Sate, 263 Ga. 807, 809 (2) (e) (439 SE2d 911)

(1994). And this he cannot do.

*Miranda v. Arizona, 384 U. S. 436 (86 SC 1602, 16 LE2d 694) (1966).
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Therecord, including Stanley’ s videotaped statement to police, shows that
a detective read Stanley his Miranda rights, and that at the concluson thereof,
Stanley stated that he did not want to sign anything “to incriminate” himself.
Thedetectivethen explained that without execution of thewaiver, Stanley could
not discuss what happened. Stanley replied “Y eah,” and then stated, “ Number
Five. That | request an attorney.” The detective then attempted to clarify
whether Stanley wanted an attorney before he was asked any questions, and
Stanley merely responded that he had no problem with telling the truth and then

related his version of thefatal encounter.?

*The exchange between Stanley and the detective immediately prior to Stanley’s
recounting of the stabbing was the following:

STANLEY : Number five. That | request an attorney.

DETECTIVE: Okay, so you want an attorney before we ask you any questions?

STANLEY: | ain’'t got no problem with it because I'm telling the truth.

DETECTIVE: Wéll, that’ sup to you, sir.

STANLEY:: Y ou know, because, you know ain't —ain’t nothing — ain’t, but |
don’'t want to sign my —my life away, you know? Y ou understand
that?

DETECTIVE: Oh, | understand.

STANLEY: You know? Y ou know, | can read.

DETECTIVE: All right, well are you telling me that you don’t want to talk unless

there' s any attorney here?

STANLEY: lain'tgot—Iain’tgot nothing—1 an't got nothing to hide. | ain't
got nothing to hide. You know, like | said, you know, like when
was—| didn't doit.

DETECTIVE: You didn’'t do what?

STANLEY: You know —

DETECTIVE: Stanley, Stanley —

STANLEY: | was trying to stop afight.



A suspect who asks for a lawyer at any time during a custodia
interrogation may not be subjected to further questioning by law
enforcement until an attorney has been made available or until the
suspect reinitiates the conversation. . . . [However,] [i]n order for a
suspect to properly invoke his right to counsel during a custodial
interrogation, he must articulate his desire to have counsel present
sufficiently clearly that areasonablepoliceofficer inthecircumstances
would understand the statement to be arequest for an attorney.
(Citations and punctuation omitted.) McDougal v. Sate, 277 Ga. 493, 498-499
(1) (B) (591 SE2d 788) (2004). See also Edwardsv. Arizona, 451 U. S. 477,
484-485 (101 SC 1880, 68 LE2d 378) (1981).

Stanley’s right to counsel was not violated during the videotaped
interview. Inthe context of the exchange with the detective during the reading
of the Miranda rights, Stanley’s statement, “Number Five. That | request an
attorney” is as credibly interpreted as awaiver of the right to counsel asit is
deemed to be arequest for counsd; thus, it is properly viewed as ambiguous,
and the detective sattempt at clarification waswarranted. See Roebuck v. Sate,

276 Ga. 136, 138 (1), n. 6 (575 SE2d 895) (2003). Even assuming that Stanley

sufficiently articulated his desire to have counsel present, itisplainthat hethen

DETECTIVE: Okay.



waived that right by initiating discussion with police without any further
prompting or interrogation by them. McDougal v. Sate, supra a 498-499 (1)
(B).

As to the claim that Stanley could not vaidly waive his Miranda rights
because he was inebriated, the intoxication of the accused does not
automaticaly invalidate his or her waver of Miranda rights or render
Inadmissibletheaccused’ sspontaneous statementsto thepolice. Miller v. Sate,
263 Ga. 723, 724 (3) (438 SE2d 81) (1994). The videotape of Stanley’s
Interview supportstheconclus on that he was not prevented by any intoxication
fromknowingly waiving his rights and giving avoluntary statement.  Haton
v. State, 258 Ga. 489, 490 (3) (371 SE2d 384) (1988).

(b) Stanley next contends that histrial counsel was ineffective for failing
to move to strike certain testimony of eyewitness Byrd which Stanley
characterizes as damaging, non-responsive, and going directly to the contested
Issue of cause of death, resulting in speculative lay testimony about the cause of

death.”

*Byrd testified, “Like | said, | saw [Stanley] walk up to [Gates] and stick him in the chest.
That'swhat | redly believe killed him.”



Byrdwascertainly authorized to testify about hisobservationsof theattack
on thevictim. Asto Byrd’'s comment about the cause of the victim’s death, it
is plain that Byrd was not testifying as an expert witness on that issue or any
other, and that his statement was merdy gratuitous. Even assuming arguendo
that it was deficient for counsel to fail to object to the statement, Stanley must
demonstratethat such deficiency prejudiced hisdefense so that theresult at trial
would have been different. Taylor v. Sate, supra. And this Stanley cannot do
in light of the overwhelming evidence that he inflicted the stab wound to the
victim’' s chest and the uncontradicted evidence that the victim died astheresult
of that wound. See Belmar v. Sate, 279 Ga. 795, 800 (3) (621 SE2d 441)
(2005).

(c) Stanley further asserts that his tria counsd failed to provide effective
assistance because during cross-examination of State’s witness Bell, counsel
introduced into evidence Bell's statement to police describing the fatal
altercation, which statement Stanley maintai ns had minimal impeachment value
at the expense of bolstering the State's case. But, this complant too is
unavailing.

Both of Stanley’ strial attorneystestified at themotionfor new trial hearing.
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The attorney who assisted lead defense counsd, and who introduced into
evidencethe statement at issue, testified that it washisstrategy at thetimeto put
Bell’s statement into evidence so that the jury could see the inconsistencies
between it and Bell’ stestimony in court, and that he exercised his professional
judgment in deeming it appropriate to use the statement in that manner for
Impeachment.
Ingeneral, matters of reasonabletrial strategy and tacticswill not amount
to ineffective assistance of counsel. Smith v. Sate, 282 Ga. 388, 392 (7) (651
SE2d 28) (2007). And, contrary to Stanley’ surging, thedecisionto admit Bell’s
pretrial statement into evidence cannot be deemed to be unreasonable as the
portion of the statement describing Stanley astheindividual who stabbed Gates
in the chest merely echoed Bell’ strial testimony. See Stokes v. Sate, 281 Ga.
825, 833 (8) (b) (642 SE2d 82) (2007). “The mere fact that present counsel
would have pursued adifferent strategy does not render triad counsd's strategy
unreasonable.” 1d.
(d) Finally, for thereasonsalready outlinedin Divisions2 (a), (b), and (c),
thereis no merit to Stanley’ s claim that the adverse outcome of his caseisthe
result of the effects of combined professional errors by histrial counsel. See
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Schofield v. Holsey, 281 Ga. 809, 811, n. 1 (642 SE2d 56) (2007).

Judagments affirmed. All the Justices concur.

Decided January 28, 2008.
Murder. Fulton Superior Court. Before Judge Goger.
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