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Melton, Justice.

Following ajury trial, Marquce Butler appeds his convictions for felony
murder and conspiracy to commit aggravated sodomy,* contending, among other
things, that the evidence wasinsufficient to support the verdict. For the reasons
set forth below, we affirm.

1. Viewedinthelight most favorabletotheverdict, therecord showsthat,
around midnight on February 21, 2004, a guard at the Lee Arrendale State

Prisonin Alto, Georgia, wasalerted to amedical emergency inButler’ sjail cdll.

1 On January 11, 2005, Butler was indicted in Habersham County for
malice murder, felony murder based on underlying felonies of aggravated
assault and aggravated sodomy, conspiracy to commit aggravated sodomy,
aggravated sodomy, and necrophilia. Following ajoint trial with his co-
defendant, Maurice Tobler, on May 8-12, 2006, Butler was convicted for
felony murder and conspiracy to commit aggravated sodomy. On May 12,
2006, Butler was sentenced to life imprisonment without the possibility of
parole for felony murder and 15 concurrent years for conspiracy to commit
aggravated sodomy. Butler filed a motion for new trial on June 12, 2006 and
amended it on March 12, 2007. The motion for new trial was denied on April
10, 2007, and Butler timely filed a notice of appeal on April 25, 2007.
Butler' s case was docketed in this Court on June 10, 2008, and submitted for
decision on the briefs.



Oncethere, the guard found the window on the cell door obstructed, and, when
the obstruction was removed, the guard could see Butler and a second inmate,
Maurice Tobler, seated on the bed. The guard also saw athird inmate, Wayne
Boatwright, lying on the floor, Slumped against a radiator, and apparently
unconscious. The presence of other inmates in Butler’s cell violated internal
prison policies.

After entering the cell and handcuffing Butler and Tobler, the guard
discovered that Boatwright was not breathing, had no pulse, and had blood
running from hisnose. At that point the guard made the comment that, if Butler
and Tobler had meant to kill Boatwright, they had done a good job. Tobler
immediately and voluntarily replied, “[w]e didn’t mean to kill him.” Attempts
to revive Boatwright were unsuccessful, and he died at the scene.

Early the next morning, agents from the Georgia Bureau of Investigation
conducted interviews. In hisinterview, Butler initially stated that Boatwright
had merdy passed out and fallen to the ground on hisown. Tobler, on the other
hand, stated that, at thetime of Boatwright’ sdeath, another inmatenamed Travis
M cCleod had choked Boatwright to death during afight inthe cell. When asked

what Butler might have said about him in his prior interview, Tobler indicated
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that Butler was supposed to say that Tobler had not had any involvement in
Boatwright’ sdeath. After interviewing Tobler, GBI agentsresumed their talks
with Butler. At that time, Butler changed his prior story of events, stating that
Boatwright’ s death was the result of an altercation with McCleod. He further
admitted that, after Boatwright had been choked into unconsciousness, he,
Tobler, and McCleod merdy sat on his bed and smoked a cigarette instead of
seeking assistance.

In a subsequent interview, McCleod admitted that he had strangled
Boatwright in the presence of Tobler and Butler. According to McCleod,
Boatwright became angry after McCleod asked him if he were a homosexual.
He said Boatwright responded by punching him in the face, and that in the
ensuing fight he had choked Boatwright until Boatwright collapsed.

At trial, McCleod acknowledged that he, Tobler, and Butler were good
friends and that they were together ailmost every day. Another inmate, James
Cantrell, testified that thethreemen “raninalittlegang,” led by Tobler. Healso

testified that Tobler told him multiple times that he wanted to have sex with



Boatwright, even if forced,? and one such time occurred within hours of the
murder. Cantrdl further recounted that, just prior to the murder, he had seen
Butler waiting suspiciously outside of hiscell, and Cantrell believed that Butler
and Tobler must have been planning something.

As part of the investigation, a rgpe kit was performed on Boatwright’s
body. Sperm cells matching Tobler’'s DNA were discovered. No conclusions
could bereached asto when the sperm was deposited, but a crime lab serologist
testified that spermwould be unlikely to last longer than 24 hoursdueto normal
bodily functions and bathing.

Prior to the joint trid of Butler and Tobler, McCleod pled guilty to
murder and conspiracy to commit aggravated sodomy.

Thisevidence was sufficient to enablethe jury to find Butler guilty of the
crimes for which he was convicted beyond a reasonable doubt. Jackson v.
Virginia, 443 U. S. 307 (99 SC 2781, 61 LE2d 560) (1979).

2. Butler contends that the introduction of Tobler’ s statement at the scene

of the crime that “we didn’t mean to kill him” violated his Sixth Amendment

2 This testimony was corroborated by other inmates who had heard
Tobler state that he intended to have sex with Boatwright.
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confrontation rights. See Bruton v. United States, 391 U. S. 123 (88 SC 1620,

20 LE2d 476) (1968). We disagree.

Tobler’s voluntary utterance at the scene was admissible pursuant to the
res gestae exception to the rule against hearsay. See OCGA 8§ 24-3-3
(“ Declarations accompanying an act, or so nearly connected therewith in time
asto befreefrom al suspicion of device or afterthought, shall beadmissiblein

evidence as part of theresgestae.” ). See dso Tesfaye v. State, 275 Ga. 439 (6)

(569 SE2d 849) (2002). Because Tobler’ s statement was admissible under the
res gestae exception to the rule against hearsay, Butler’ sright to confrontation
under Bruton was not violated.

[B]lecause Bruton is grounded in a defendant's right of
confrontation, and because Bruton was a case in which a
co-defendant's confession implicating Bruton was not admissible
against Bruton under any recognized exception to the rule against
hearsay, it has been held that Bruton has no application when a
statement by a defendant's partner in crimeis received under some
exception to the hearsay rule [such as res gestag].

(Punctuationand footnotesomitted.) Burgessv. State, 278 Ga 314, 315 (1) (602

SE2d 566) (2004).

Accordingly, the trial court did not err by admitting Tobler' s statement

into evidence.



3. Butler contends that the trial court erred by denying his motion for a
mistrial following disruptions in the courtroom caused by members of
Boatwright’ sfamily. Therecord shows, however, that foll owing these outburgts,
thetrial court took control of the courtroom and instructed the jury to disregard
theinterruptions. “Inlight of the prompt, thorough, and curative actiontaken by
the trial court, we cannot say that the outburst[s] denied appellant a fair and

impartial trial.” (Citation omitted.) Byrd v. State, 262 Ga. 426, 427 (1) (420

SE2d 748) (1992).

4. Butler contends that the trid court erred by giving confusing limiting
Instructionsto thejury regarding evidence of similar transactions committed by
hisco-defendant, Tobler. Therecord showsthat, immediately prior to testimony
that Tobler had aprevious convictionfor rape, thetrial court instructed thejury
that “[sluch evidence, if any, . . . may not be considered by you as to the other
defendant. . . . [Y]ou are strictly limited in your consideration of the evidence
asto state of mind, and in any regard may only be considered by you asto this
defendant, and not the other defendant.” Thetrial court repeated thisinstruction
initsfinal chargeto thejury.

Butler now takes issue with this limiting instruction, contending that, in
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order to prevent the jury from becoming confused, the trial court should have
specifically named Butler instead of referring to him as “the other defendant.”*
In this case, however, there were only two co-defendants being tried, the
limiting instruction directly preceded the evidence of Tobler’sprior crime, and
thejury wasclearly instructed that evidencecould not be used against “the other
defendant,” which could have only been referring to Butler. Under these
circumstances, Butler has not shown that the jury was confused by the
instruction, which was adequate to inform the jury that the similar transaction

evidencewasadmissible against Tobler only. See Guytonv. State, 281 Ga. 789

(4) (642 SE2d 67) (2007).

5. Finaly, Butler contends that there was a fatal variance between the
indictment and the evidence presented at trial with regard to his conviction for
felony murder. In theindictment, Butler was charged with felony murder based
on the underlying felonies of aggravated assault and aggravated sodomy, and,

In a separate count, he was charged with conspiracy to commit aggravated

* The record shows that, at the time that the evidence was admitted,
Butler made no objection to the limiting instruction. Butler did, however,
take exception to the final charge given to the jury.
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sodomy. Duringjury deliberations, thejury sent out awritten questioninquiring
whether conspiracy to commit aggravated sodomy was afelony. Based on this
guestion, Butler now speculatesthat the jury may have based his conviction for
felony murder on the conspiracy chargerather than the two underlying felonies
set forth in hisindictment. Thereisno evidence that thiswasthe case, however,
and it would be inappropriate for this Court to inquire into the jury’s

deliberations based on mere speculation. See, e.qg., Turner v. State, 283 Ga. 17

(2) (655 SE2d 589) (2008).

Judament affirmed. All the Justices concur.

Decided November 3, 2008.
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