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Def endant - Appel | ant/ Cr oss- Appel | ee Bradl ey Ross Hal |
(Fat her or Defendant) appeals the famly court's June 30, 1999
Order Ganting in Part and Denying in Part Defendant's Motion for
Post-Decree Relief Filed August 24, 1998 (June 30, 1999 Order).
Plaintiff-Appelleel/ Cross-Appellant Dorothy Susan Hall (Mther or
Plaintiff) cross-appeals the famly court's Septenber 30, 1999
Order granting Father's August 26, 1999 Mtion for Extension of
Time to File Notice of Appeal (Septenber 30, 1999 Order).

We reverse the Septenber 30, 1999 Order. Consequently,
Fat her's Cctober 4, 1999 Notice of Appeal of the famly court's

June 30, 1999 Order was untinely filed. Therefore, we dismss



Fat her's appeal of the June 30, 1999 Order for |ack of appellate
jurisdiction.
BACKGROUND

Mot her and Father were married on June 24, 1983. Their
son was born on April 18, 1987, and their daughter was born on
April 24, 1992.

On April 6, 1996, Mother filed for a divorce from
Fat her.

Pretrial Order No. 1 entered on Cctober 22, 1996,
stated that the parties had agreed to joint |egal custody but
t hat physical custody would be "shared residential, primry
residence with Mother." Visitation was agreed to be "approx 50%
wi th Father, |anguage to be subject to further negotiation with
parties/counsel.” Wth respect to child support, "Father agrees
not to seek reduction in support based on custody/visitation
adjustnents so long as he receives visitation per above. Actua
[child support] amount in dispute. Child support wll be paid
pursuant to guidelines w thout reduction based on extensive
visitation."* One of the disputed | egal issues was the "incone

for purposes of calculating child support[.]"

1 This trade of nmore visitation for nmore child support causes the

increase in visitation to be highly suspect. Custody/visitation of the
children "should be awarded to either parent or to both parents according to
the best interests of the child[.]" Hawai‘i Revised Statutes 8§ 571-46 (Supp.
1999). The agreenent of the parties is not determ native. |In our view, rare
is the situation where a 50/50 physical custody/visitation arrangenment is in
the best interests of the child



The trial was held on Decenber 24, 1996. The court
announced its decision on February 26, 1997. On March 18, 1997,
Father filed two notions, one for post-decree relief (for sole
custody) and the other for reconsideration or further hearing
(regarding his incone and the date of valuation of assets). The
Decree Granting Absolute Divorce and Awardi ng Child Custody
(Di vorce Decree) was entered on June 13, 1997.

The Divorce Decree states, in relevant part, as

foll ows:

3. CUSTODY OF M NOR CHILDREN. Plaintiff and Defendant
are awarded the joint |egal custody of the m nor children of the
parties. Plaintiff is awarded sole physical custody of the m nor
children of the parties subject to Defendant's rights of |ibera
and extensive visitation as set forth in the schedule below It
is the intention of the parties that they share physical custody
of the minor children with Defendant receiving up to one-half (%
of the time with both children during any cal endar nonth. The
parties shall neet two weeks prior to each month to prepare
Def endant's visitation schedule. The visitation schedule for each
month shall be flexible and shall take into consideration
Def endant's work schedule. Visitation cannot be accunulated to
exceed two (2) weeks per nonth.

Al'l decisions which materially affect the health, education
and general welfare of the children of the parties hereto shall be
made jointly by the parties. These decisions shall include, but
not necessarily be limted to, those affecting the education,
religion, medical care, residence and extra-curricular activities
of the children which are normally considered "routine" or of a
"day-to-day" nature.

5. OTHER MATTERS. Other matters covered by this Decree
are as follows:

(a) Child Support. Defendant shall pay to Plaintiff
as and for the support, maintenance and education of the
parties' two (2) minor children the sum of [$2,535] per
child per month for a total sum of [$5,070] per nonth. Said
sum shall be payable in two (2) equal installnents .
comenci ng on the 5th day of January, 1997




Al'l of the foregoing shall be subject to further order of
the Court.

The Child Support Enforcement Agency is hereby made a party
for the limted issue of child support.

As noted above, on March 18, 1997, Father filed his
Motion and Affidavit for Post-Decree Relief (Mtion for Relief)
seeking sol e |l egal and physical custody of the children. 1In his
affidavit, Father stated, in relevant part:

It is apparent to nme that the current custody arrangenent is

sinply not working. Therefore, | am asking the court to award ne
tenporary | egal and physical custody, subject to Plaintiff's
ri ghts of reasonable and extensive visitation. | am also asking

that a private custody evaluation be conducted (parties to share
expenses) by a qualified evaluator chosen by the court. Such an
eval uation shoul d include psychol ogical testing of either parent
i f deemed appropriate by the custody evaluator. |f granted, child
support should be adjusted on a tenporary basis and pending the
final resolution of this notion[.]

On April 9, 1997, the court entered an order referring
the issues raised in Father's notion for a private Soci al
St udy/ Cust ody Eval uati on.

In Defendant's Trial Brief filed on Cctober 13, 1997,

Father's position was, in relevant part, as foll ows:

The custody eval uation was conpleted by Dr. Sue

Lehr ke.

Fol | owi ng recei pt of the report, filing of position
statements and other matters, a pretrial conference was held on
Septenber 25, 1997 . . . . The result of this conference was that

the parties agreed to private nediation of custody, decision-
maki ng and ti me-sharing. Craig Robinson, Ph.D. was appointed
medi at or and post divorce guardian ad |item by nmutual agreement.

Initially, this action was brought for a change of custody,
but not of time-sharing. Defendant's notion requested that sole
| egal and physical custody be awarded to him but that the
children continue to divide their time equally with each parent.
In filing this motion, defendant's objectives were twofold
(1) to fully divest plaintiff of the ability to make unilatera
deci si ons concerning the children and (2) to obtain relief in
consequence of plaintiff's breach of the prom ses she had given
himin consideration for his promse to pay "full board" child
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support. The first issue will now be mediated. The second is
what remains for trial

Def endant submts that the critical issues are as follows:

1. Defendant seeks to conform his child support to the
actual time-sharing arrangements. There is no |anguage in the
decree expressly incorporating the agreement to pay "full board"
child support notwithstanding actual timesharing. Does this
agreenent preclude the court from nmodi fying support to conformto
existing or future tinme-sharing?

2. Assunming that there is an enforceabl e agreement not to
reduce child support based on actual time-sharing, does that
agreenment preclude reduction of child support if |legal or physica
custody i s changed?

3. Assuning that there is an otherw se enforceable
agreenment, is defendant entitled to recission by reason of
mat eri al breach by plaintiff?

On Novenber 19, 1997, District Famly Court Judge Karen
Radi us entered an Order Ganting in Part Plaintiff's Oral Mtion
to Dismiss. In relevant part, it stated: "Breach of an
agreenent is not a |legal basis to change child support.™
"Accordingly, Plaintiff's notion [to dism ss] is granted insofar
as it pertains to Dismssal of Defendant's Motion to Revise Child
Support on the basis of breach of agreenent.”

On August 24, 1998, Father filed his second Mdtion and
Affidavit for Post-Decree Relief (1998 Motion for Relief) seeking
"to nodify his agreenent to pay excess child support, based on
t he sudden, unforeseen halving of his net salary at Straub when
Straub inposed two pay-cuts on him Father al so sought
rei nbursenent from Modther for overpaynents in child support.”

(Enphasis in original.)



In the Novenber 24, 1998 Motion to Dismiss Part of
Def endant's Motion to Modify Child Support, Mther argued "t hat
the doctrines of res judicata and coll ateral estoppel barred
Father fromrelitigating the anount of child support paynents
based on his extensive visitation rights.”" The famly court
agreed with Mother. The Decenber 10, 1998 Decision and O der
entered by District Famly Court Judge R Mark Browni ng (Judge
Browni ng) states, in relevant part: "PLAINTIFF S MOTION TO
Dl SM SS PART OF DEFENDANT' S MOTI ON TO MODI FY CHI LD SUPPORT i s
granted. Trial wll be held on Monday, Decenber 14, 1998 at 8: 30
a.m and will be solely on the financial issues. |ssues of
visitation and custody will be bifurcated.” The "financi al
i ssues™ involved "the overpaynent of child support paynments to
Mot her, the credit owed to Father, and how nuch relief should be
granted to Father based on the nmethodol ogy of calculating child
support paynents under the Guidelines.”" (Enphasis omtted.)
After a trial on the Iimted issues, Judge Browning's
June 30, 1999 Order "1) denied the notion to term nate alinony;
2) granted in part the request to nodify child support; and
3) left the child custody dispute pending."” Child support was

reduced retroactively to the date of the filing by Defendant of
his [1998 Motion for Relief], provided that Defendant's request to
modi fy the nethodol ogy of cal culating child support is denied.

The parties shall continue to apply Amended Child Support

Cui delines ("ACSGL") without taking into consideration any excess
visitation exercised by Defendant. Based upon the tim ng of
various reductions in Defendant's gross income, both prior to and
during these proceedi ngs, and based upon the pronul gati on of



ACSGL's during these proceedings,
[sic]

in stages as follows::

1999,

b) Comrenci ng January 5,

. $4,230 per nonth .

c) Conmencing April 5,
. $3,650.00 per nmonth .

June 5, 1999

d) Conmencing June 5,
further order of the Court,

Father's Qpening Brief states that

Fat her,
conpliance with [Hawai ‘i

Rul e 4(a)(5),

Time Wthin Wiich To File Notice of Appeal[.]"

that this notion was "fil ed"
received by the fam |y court
Friday. The reasons for the
" Def endant

"[t] he appeal

i ssues,” "this appeal
judicata, "
counsel[.]" This notion was

Judge Di ana Warrington on July 30,

filed on August 3, 1999.

On August 26,

of Time to File Notice of Appeal.

counsel for Father stated,

a) Conmmenci ng September 5,
. $4,070.00 per nonth . )

fully cognizant of the filing deadline,

tinely filed an Ex Parte Mdtion for

1999,

in relevant part,

child support shall be nodified

1998, through January 4,

1999, through April 4, 1999

1999 and conti nuing through

1999 and continuing unti
. $3,890.00 per month[.]

"[o]n July 30, 1999,

and in good faith

Rul es of Appellate Procedure (HRAP)]

Ext ensi on of
The st at enent
on July 30, 1999, is wong. It was
on that date and that date was a

ext ensi on request were that

is further exploring alternatives to an appeal ,"
under consideration involves conplex and novel
is further conplicated by issues of res

and "the recent shocking injuries to Plaintiff's

denied by District Fam |y Court

1999, and the docunent was

Father filed a Motion for Extension
In his acconpanying affidavit,

as foll ows:



7. Ever since the Honorable R. Mark Browning first
entered in Decenber 1998 his M nute Order on Defendant's Motion
for Post-Decree Relief, Defendant has actively considered and
contenpl ated filing an Appeal. Even Judge Browni ng recognized
that this case presented an excell ent appeal able issue to
whi chever side |lost on the nerits, and Judge Browning in fact
invited both parties to submt findings of fact and concl usi ons of
| aw, even before the Notice of Appeal was filed. Counsel declined
to do so at that tine, reserving the right to do so in the future

8. On several occasions during the undersigned' s career
in famly law, ex parte relief has been sought by the undersigned
pursuant to Rule 4(a)(5), Hawai‘i Rules of Appellate Procedure,
and, in every instance, an extension has been granted on an ex
parte basis.

9. To the extent that counsel erroneously believed that
such a disposition would occur upon this particular filing, such
belief constituted excusabl e neglect.

10. Counsel for Defendant could well have filed a Notice
of Appeal in lieu of seeking an extension for such filing, but
doing so would truly have been inconsistent with the statenents
made in the Affidavit of Paul A. Tomar, in which it was truthfully
averred that Defendant hoped to find an alternative to avoiding
the cost and time consunption of an appeal. Counsel's decision to
defer the filing of the Notice of Appeal may al so have constituted
excusabl e negl ect.

(Enmphasis in original.)
At the Septenber 30, 1999 hearing, District Famly

Court Judge All ene Suenori stated, in relevant part:

Ckay. Having heard the argunents of counsel, the court
havi ng revi ewed the case (indiscernible) . . . . — also noting
the argunments regarding prejudice, the Court's going to -- over
obj ections of counsel is going to grant the Defendant's notion for
extension of tine to file notice.

Court's going to find there's been excusable neglect. The

Court's going to find that there was actually a kind of
m sunder st andi ng of what was goi ng on.

The famly court's Septenber 30, 1999 Order states that "[t]he
Court finds that conduct of counsel constituted excusable
negl ect . ”

Fat her then appeal ed the June 30, 1999 Order, filing

his Notice of Appeal on Cctober 4, 1999.



On Cctober 18, 1999, Mdther cross-appeal ed the June 30,
1999 Order and the Septenber 30, 1999 Order.

On June 19, 2000, Judge Browni ng entered Findings of
Fact and Concl usions of Law. 2 Conclusion of Law No. 6 states as

foll ows:

Def endant' s August 26, 1999, Motion for Extension of Time to File
Noti ce of Appeal was granted based on his showi ng that excusable
negl ect caused the Notice of Appeal fromthe Order Ganting in
Part and Denying in Part Defendant's Mdtion for Post-Decree Relief
Fil ed August 24, 1998, to not be filed within the 30-day period
running fromthe entry of that Order on June 30, 1999, as required
by Rule 4(a)(1l), HRAP. Therefore, an extension of the tine for
filing Defendant's Notice of Appeal was warranted pursuant to

Rul e 4(a)(5), HRAP.

RELEVANT RULES OF LAW AND PROCEDURE
"An appellant's failure to file a tinely notice of
appeal is a jurisdictional defect that can neither be waived by
the parties nor disregarded by the court in the exercise of

judicial discretion.” Bacon v. Karlin, 68 Haw. 648, 650, 727

P.2d 1127, 1129 (1986) (internal quotation marks and brackets
omtted). The tinme for filing a notice of appeal is governed by

HRAP Rul e 4(a), which provides, in relevant part:

(1) In a civil case in which an appeal is permtted by |aw
as of right . . . , the notice of appeal required by Rule 3 shal
be filed by a party with the clerk of the court . . . appeal ed
fromw thin 30 days after the date of entry of judgment or order
appeal ed from

(5) The court or agency appealed from upon a show ng of
excusabl e negl ect or good cause, may extend the time for filing a
notice of appeal upon motion actually filed not |later than 30 days

2 The findings and the question whether the famly court judge who

entered the judgnment/order should have been the famly court judge who entered
the rel evant findings and conclusions are not issues in this appeal
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after the expiration of the time prescribed by subsections (a)(1)
through (a)(4) of this Rule 4. Any such notion which is filed
before expiration of the prescribed tine nay be ex parte unless
the court otherwi se requires. Notice of any such nmotion which is
filed after expiration of the prescribed tine shall be given to
the other parties in accordance with the rules of the court or
agency appeal ed fronf.]

The Hawai ‘i Suprene Court further clarified this rule

in Enos v. Pacific Transfer & Warehouse, Inc., 80 Hawai ‘i 345,

352-3, 910 P.2d 116, 123-4 (1996), stating that

when considering a notion brought pursuant to HRAP Rule 4(a)(5),
the trial court must first determi ne the cause of the delay in
filing the notice of appeal. |If that cause is beyond the movant's
control, the nmotion may be granted upon a showi ng of "good cause."
If the cause of the delay is some m stake or inadvertence within
the control of the novant, the nmotion may be granted only upon a
showi ng of "excusabl e neglect."?

Al t hough there have been cases suggesting that a
m sinterpretation of the rules can constitute "excusable neglect,"
, only "plausible msconstruction, but not nere ignorance,
of the law or rules” rises to the I evel of excusable neglect.
[Lorenzen v. Enployees Retirenment Plan of Sperry and Hutchi nson
Co., 896 F.2d 228, 232 (7th Cir. 1990) (citation omtted)].

(Foot not e added.)
ESSENTI AL FACTS
The June 30, 1999 Order was appeal able.* On July 30,

1999, ignoring the requirenent of "good cause" beyond his control

3 In light of the ruling that "excusable neglect" requires "sone

m st ake or inadvertence within the control of the novant" and that "good
cause" requires a cause that is "beyond the novant's control,"” it nust be
concluded that (1) a desire for more tinme to seek settlement before incurring
the cost of filing an appeal is not "good cause" for extending the tine to
file a notice of appeal; and (2) rarely will there be a situation where a
moti on based on that desire and presented within the first 30 days be validly
gr ant ed.

4 Hawai ‘i Revi sed Statutes (HRS) 88 571-54 (1993) and 641-1(a)
(1993) authorize appeals of final orders of the famly court. A post-judgnment
order is an appeal able final order under HRS 8§ 641-1(a) if the order finally
determ nes the post-judgnment proceeding. Fanilian Northwest, Inc. v. Centra
Pacific Boiler & Piping, Ltd., 68 Haw. 368, 369-70, 714 P.2d 936, 937 (1986).
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or "excusable neglect” within his control, counsel submtted his
ex parte notion for extension of time to file notice of appeal.
The notion was denied on July 30, 1999, and the order was filed
on August 3, 1999. On August 25, 1999, alleging "excusable

negl ect” as the ground, counsel submtted his second notion for
extension of tinme to file notice of appeal. On Septenber 30,
1999, after a hearing, the famly court decided that "conduct of
counsel constituted excusabl e neglect" and authorized the
Cctober 4, 1999 filing of the notice of appeal.

STANDARD OF REVI EW

The circuit court's grant of a HRAP Rule 4(a)(5) motion will
not be reversed absent an abuse of discretion, and, ordinarily, a

finding of "excusable neglect” will not be disturbed. |In this
case, however, the circuit court's conclusion that there was
"excusabl e neglect" is legally and factually insupportable.

Nothing in the record indicates that the failure to file a tinmely
noti ce of appeal was occasi oned by anything other than [counsel's]
pur ported confusion regarding the time that a judgnment is deened
"entered,” and the court expressed, in no uncertain terns, its

di sbelief of that reason.

We therefore hold that the trial court abused its discretion
by granting the nmotion to extend time for filing a notice of
appeal because the failure to tinely file the appeal was caused by
counsel's failure to read and conply with the plain | anguage of
the applicable procedural rules, which cannot constitute
"excusabl e negl ect."”

Enos, 80 Hawai ‘i at 355, 910 P.2d at 126 (enphases added).

As Enos indicates, whether the question of "excusable
neglect” is a question of fact, or a question of law, or a matter
of discretion has not been clearly answered. |n our view,
because there can be only one right answer to the question

whet her counsel's "neglect"” was "excusable neglect,” it is a

11



guestion of law. Therefore, the standard of appellate reviewis
the right/wong standard.
GENERAL QUESTI ON ON APPEAL

After the famly court denied Father's first request
for an extension of tinme to file a notice of appeal, did the
famly court reversibly err when it subsequently granted Father's
second request for an extension of tinme to file a notice of
appeal ?

SPECI FI C QUESTI ON ON APPEAL AND ANSVEER

The applicable rule authorized that "[t]he court or
agency appeal ed from upon a showi ng of excusabl e negl ect or good
cause, nay extend the time for filing a notice of appeal."” Do
the followi ng facts constitute "excusabl e negl ect” authorizing
the famly court to "extend the tinme for filing a notice of
appeal upon notion actually filed not |ater than 30 days after”
the original 30 days authorized to file a tinely notice of
appeal: the filing, on the 30th and |l ast day allowed to file a
tinmely notice of appeal, of a notion for an extension of tine to
file a notice of appeal, and the non-filing of a notice of
appeal , both based on the unfulfilled expectation that the court
woul d grant the notion? The answer i s no.

DI SCUSSI ON
First, there was no neglect. Counsel intentionally

filed an ex parte notion for extension on the 30th and | ast day
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allowed to file a tinmely notice of appeal and did not file a
notice of appeal. At the hearing on the notion, counsel stated
he knew about the deadlines and nade a conscious decision to wait
until the last nonent to file the ex parte notion. He enphasized
that he was not neglectful and "conplied with the rul es by
seeki ng an ex-parte extension."

Second, in light of the express provision in the rule
that the court "may extend the tinme for filing a notice of

appeal ," we conclude that counsel's belief that his notion for an
extension woul d be granted was an unreasonabl e belief and not
excusabl e.

Third, absent information fromthe court that the
notion for extension was granted or would be granted before the
end of the 30th day, counsel's failure to file a notice of appeal
before the end of that 30th day was not excusabl e.

Fourth, the first notion alleged "good cause." The
second notion all eged "excusable neglect” for relying on the
erroneous belief that the first notion would be granted.

Assum ng there can be one or nore situations where a party, whose
first notion for extension of tine to file a notice of appeal was
bot h presented and denied on the 30th day, may on the 57th day

file a valid second notion for extension of tine to file notice

of appeal, this is not one of them
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CONCLUSI ON
Accordingly, we reverse the famly court's

Septenber 30, 1999 Order granting Defendant-Appel | ant/ Cross-
Appel | ee Bradl ey Ross Hall's August 25, 1999 Motion for Extension
of Time to File Notice of Appeal. It follows that Father's
Cct ober 4, 1999 Notice of Appeal of the famly court's June 30,
1999 Order Granting in Part and Denying in Part Defendant's
Motion for Post-Decree Relief Filed August 24, 1998 was untinely
filed. Consequently, we dism ss Father's appeal of the June 30,
1999 Order for lack of appellate jurisdiction.
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