I N THE | NTERMEDI ATE COURT OF APPEALS

OF THE STATE OF HAWAI ‘|

—-000---

DONALD A. BREWMNER, Plaintiff-Appellant, v. THE CITY &
COUNTY OF HONCLULU, a Hawaii Municipal Corporation,
Def endant - Appel | ee

NO. 22540

APPEAL FROM THE FI RST CI RCUI T COURT
(CIVIL NO. 98- 1056)

JUNE 18, 2001

BURNS, C. J., WATANABE AND LIM JJ.

OPINION OF THE COURT BY LIM J.

Plaintiff-Appellant Donald A. Bremmer (Bremmer) filed a
conpl aint against the Cty and County of Honolulu for the purpose
of voiding two City ordinances relating to zoning and devel opnent
in VWaikiki. In dismssing Bremmer's conplaint, the first circuit
court, the Honorable Gail C. Nakatani presiding, found that he
suffered no cogni zable injury sufficient to i nbue himwth
standing to chall enge the ordi nances, and that adjudication of
the validity of the ordi nances was not ripe, pending their actual
i npl enent ati on.

On appeal, Bremmer contends that the ordi nances violate

his free speech, due process and equal protection rights under



the federal and State constitutions, as well as nunerous
provi sions of State statutes, the Gty Charter and City
ordi nances. For the follow ng reasons, we affirmthe circuit

court's judgnent dism ssing Bremmer's conpl aint.

I. Background.

The Honolulu Cty Council is the primry governi ng body
responsi bl e for formulating pl anni ng and devel opnent policies for
the Gty and County of Honolulu. The Council utilizes three
primary tools in furtherance of this responsibility.

The broadest and nost holistic of these is the City's
general plan, which “shall set forth the city's objectives and
broad policies for the | ong range devel opment of the city.”

Revi sed Charter of the City & County of Honolulu (RCH) § 5-407
(1994). As such, the general plan “shall contain statenents of

t he general social, economc, environnmental and design objectives
to be achieved for the general welfare and prosperity of the
peopl e of the city and the nost desirable popul ation distribution
and regi onal devel opnment pattern.” 1d.

Devel opnent plans are intended to provide nore specific
“conceptual schenes for inplenmenting and acconplishing the
devel opnent obj ectives and policies of the general plan within
the city.” RCH 8§ 5-408 (1994). Devel opnent pl ans nust
articulate “statenents of standards and principles with respect

to |l and uses, statenents of urban design principles and controls,
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and priorities as necessary to facilitate coordinati on of major
devel opnent activities.” 1d. They nust also be sufficiently
descriptive to “serve as a policy guide for nore detail ed zoning
maps and regul ati ons and public and private sector investnent
decisions.” |d.

Finally, zoning ordi nances contain site-specific and
t hor oughl y conprehensive gui delines for assessing the
perm ssibility of proposed devel opnment on a given property.
Zoni ng ordi nances are thus designed to “carry out the purpose of
t he general plan and devel opnent plans” by enunci ating
“reasonabl e standards with respect to the |ocation, bulk, size
and permtted densities of buildings and other structures, the
area of yards and ot her open spaces, off-street parking and
| oadi ng spaces, and the use of buildings and lots.” RCH § 6-907
(1994) .

In addition to being specified in the RCH, the
interrel ati onship between the general and devel opnent pl ans and
their correspondi ng zoni ng ordi nances is governed by Hawai ‘i
Revi sed Statutes (HRS) 8§ 46-4 (1993), which del egates zoning
authority to the counties. That statute requires that “[z]oning
in all counties shall be acconplished within the framework of a
| ong range, conprehensive general plan . . . to guide the overal
future devel opment of the county.” Accordingly, HRS § 46-4
contenpl ates that zoning “be one of the tools available to the

county to put the general plan into effect in an orderly manner.”
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Moreover, the statute directs that each county's zoning powers
“shall be liberally construed in favor of the county exercising
them and in such a manner as to pronote the orderly devel opnent
of each county or city and county in accord with a | ong range,
conprehensi ve, general plan, and to insure the greatest benefit
for the State as a whole.” 1d.

On Novenber 13, 1996, the Honolulu Gty Council passed,
by an 8-1 vote, ordinance No. 96-70 (the devel opment plan
ordi nance), a bill to anmend the devel opnent plan of Waikiki for
t he purpose of strengthening the area's economic viability. 1In
amendi ng 88 24-2.2 and 24-2.3 of the Revised Ordinances of
Honol ulu (ROH) (1990), the devel opnment plan ordi nance revised
devel opnment gui delines on such matters as buil ding density,
transportation, infrastructure, aesthetic and cul tural
preservation, recreational resources and residential comunities.

On Decenber 4, 1996, the Council passed, by a 6-3 vote,
ordi nance No. 96-72 (the zoning ordinance), a bill to revise the
zoning guidelines for Waikiki. [In anending the |and use
ordi nance, ROH ch. 21 (1990), the zoning ordi nance i npl enent ed
t he new devel opnent objectives contained in the devel opnent pl an
or di nance.

On May 12, 1997, Bremner filed a conplaint in federal
district court challenging the validity of the devel opnent plan
ordi nance and the zoning ordinance (collectively, the 1996

ordi nances) on grounds that they violated his federal due process
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and equal protection rights under the United States Constitution,
as well as his civil rights under 42 U S.C. § 1983. On
February 3, 1998, the district court dismssed that conplaint,
finding that Bremmer “lacks standing and that his clains are not
ri pe for adjudication.”

Fol l owi ng the dism ssal of his conplaint by the federal
district court, Bremmer filed this action on March 5, 1998,
seeking a declaratory judgnent voiding the 1996 ordi nances. The
City filed a notion to dismss the conplaint on February 7, 1999.

At a hearing on March 10, 1999, the circuit court
di sm ssed the conplaint. Inits oral ruling, the court first
noted that “the conplaint cannot be dismssed for failure to
state a claimunless it appears beyond doubt that the plaintiff
can prove no set of facts in support of his claimwhich would
entitle himto relief and the allegations in the conplaint are
taken as adm tted and are construed to be true.”

Applying this standard, the court reasoned that Bremer
“has no standing as he has suffered at this tinme no quantifiable
injury in fact.” The court found that Bremmer's “deep personal
interest do [(sic)] not give rise to such injury[,]” and that, as
aresult, he is “nothing nore than a concerned citizen.”

In addition to finding that Bremmer |acked standing to
chal | enge the 1996 ordi nances, the court observed that “the
issues with [(sic)] which [Bremmer] attenpts to raise by way of

his conplaint are not ripe for reviewin that the ordi nances have
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not been inplenmented in anyway [(sic)].” The court noted that
“there nmust be a specific devel opnment or a specific project which
gives rise to aclainf,]” and therefore, “there can be at this
time no legally recognized injury because of the specul ative
situation — because of the lack of the inplenentation.” The
court concluded that, “under these circunstances, the Court does
not believe that there is any way that the plaintiff could
prevail on any of his allegations in the conplaint.” The court

then granted the City's notion to dism ss.

II. Standard of Review.

Review of a notion to dismiss “is based on the contents
of the conplaint, the allegations of which we accept as true and
construe in the light nost favorable to the plaintiff. D smssal
is inproper unless it appears beyond doubt that the plaintiff can
prove no set of facts in support of his claimwhich would entitle

himto relief.” Norris v. Hawaiian Airlines, Inc., 74 Haw. 235,

240, 842 P.2d 634, 637 (1992) (citation and internal block quote
format and internal quotation nmarks omtted). Because such a
reviewis a matter of |aw,

[wWe reviewthe trial court's [conclusions of
| aw] de novo under the right/wong standard.
Raines v. State, 79 Hawai i 219, 222, 900
P.2d 1286, 1289 (1995). “Under this . . .
standard, we exam ne the facts and answer the
question wi thout being required to give any
weight to the trial court's answer to it.”
State v. Miller, 4 Haw. App. 603, 606, 671
P.2d 1037, 1040 (1983). See also Amfac, Inc.
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v. Waikiki Beachcomber Inv. Co., (4 Haw. 85,
119, 839 P.2d 10, 28, reconsideration denied,
74 Haw. 650, 843 P.2d 144 (1992). Thus, a
[conclusion of law] “is not binding upon the
appellate court and is freely reviewable for
its correctness.” State v. Bowe, 51, 53,
[(sic)] 77 Hawai‘i 51, [53,] 881 P.2d 538,
540 (1994) (citation omtted).

Brown v. Thonpson, 91 Hawaii 1, 8, 979 P.2d 586, 593 (1999)

(citations and internal block quote format om tted, sonme brackets

in the original).

III. Discussion.

A. The Zoning Ordinance.

In his conplaint, Bremmer contended that the zoning
ordi nance is unlawful because (1) it conflicts with the express
provisions of the City's general plan, in violation of HRS
8 46-4; (2) it is inpermssibly vague and encourages arbitrary
and discrimnatory application, in violation of his due process
and equal protection rights under the Fourteenth Anmendnent to the
United States Constitution and article |, section 5 of the
Hawai i Constitution; and (3) it was enacted w thout the benefit
of an environnental assessnent, in violation of his right to a
cl ean and heal t hy environnent under article XI, section 9 of the
Hawai i Constitution.

For the reasons discussed bel ow, we agree with the
circuit court that Bremmer | acks standing to pursue the first and

second of these clains, and that, in any event, those issues are



not yet ripe for consideration. W furthernore believe that
Bretmmer's third claimis wi thout support in the law and is, in

any event, barred as untinely.

1. The Issue of Standing.

I n considering the question of standing, we do not
proceed boldly, but cautiously. Not only nust we determ ne that
the controversy is one capable of judicial resolution, but where,
as here, the constitutional prerogative of another branch of
governnment is involved, we nust be especially chary of
over st eppi ng our proper role and capabilities:

Though the courts of Hawaii are not
subject to a “cases or controversies”
limtation |ike that inposed upon the federal
judiciary by Article 111, 8 2 of the United
States Constitution, we neverthel ess believe
judicial power to resolve public disputes in
a system of governnent where there is a
separation of powers should be limted to
t hose questions capabl e of judici al
resol ution and presented in an adversary
context. For “prudential rules” of judicial
sel f-governance founded in concern about the
proper — and properly limted — role of
courts in a denocratic society are al ways of
rel evant concern. And even in the absence of
constitutional restrictions, courts stil
carefully weigh the wi sdom efficacy, and
timeliness of an exercise of their power
before acting, especially where there nay be
an intrusion into areas commtted to ot her
branches of governnent. |In short, judicial
intervention in a dispute is normally
contingent upon the presence of a
“justiciable” controversy.

Standing is that aspect of
justiciability focusing on the party seeking
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a forumrather than on the i ssue he wants
adj udi cat ed.

Life of the Land v. Land Use Commin, 63 Haw. 166, 171-72, 623

P.2d 431, 438 (1981) (citations and sone internal quotation marks
omtted).

The crucial inquiry in any analysis of standing is
“whether the plaintiff has alleged such a personal stake in the
out cone of the controversy as to warrant his invocation of the
court's jurisdiction and to justify exercise of the court's
remedi al powers on his behalf.” 1d. at 172, 623 P.2d at 438
(citation and internal quotation marks, brackets and ellipsis
omtted; enphasis in the original). Wether a plaintiff has the
requi site “personal stake” in the outcome of the litigation is
neasured by a three-part, “injury in fact” test. Under that
test, the plaintiff nust allege that “(1) he or she has suffered
an actual or threatened injury as a result of the defendant's
wrongful conduct, (2) the injury is fairly traceable to the

defendant's actions, and (3) a favorable decision would |ikely

provide relief for the plaintiff's injury.” Bush v. Watson, 81

Hawai i 474, 479, 918 P.2d 1130, 1135 (1996). See also Mottl v.

M yahira, slip op. at 18 (No. 23603, May 25, 2001). The point of
the first prong of the test is, that “the plaintiff nust show a
di stinct and pal pable injury to hinself or herself. The injury
nmust be distinct and pal pabl e, as opposed to abstract,

conjectural, or nerely hypothetical.” Akinaka v. Disciplinary
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Board, 91 Hawai ‘i 51, 55, 979 P.2d 1077, 1081 (1999) (brackets,
citations and internal quotation marks omtted).

Due to a nodern trend toward a nore expansive
interpretation of standing, a plaintiff's “personal stake” in the
outcone of a controversy nmay arise froma defendant’s
i nfringement of personal or special interests that is separate

and distinct fromthe traditional basis of infringenent of |egal

rights or privileges. Life of the Land, 63 Haw. at 172-77, 623
P.2d at 438-41.

Such interests may, for instance, be inplicated
whenever adjacent property devel opment threatens identifiable

aesthetic or environnental harm See, e.q., Dalton v. Cty &

County of Honolulu, 51 Haw. 400, 402-3, 462 P.2d 199, 202 (1969)

(landowners residing “in very close proximty” to re-zoned | and
t hus denonstrated a “concrete interest” in safeguarding the
“scenic view, . . . sense of space and . . . [existing] density
of popul ation” of their properties from adjacent high-density
devel opnent; hence, they had standing to maintain their suit for
a declaratory judgnent voiding certain anmendnments to City genera
plan and | and use ordi nances (citation and internal quotation
marks omitted)).

An alleged harmto specific recreational interests may

al so suffice to establish standing. See, e.q., Life of the Land,

63 Haw. at 176, 176 n.9, 623 P.2d 431, 440, 440 n.9 (plaintiffs

use of rezoned | ands for “diving, sw nmm ng, hiking, canping,
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si ght seei ng, horseback riding, exploring and hunting and for

aest hetic, conservational, occupational, professional and
academ c pursuits” created a cogni zable interest in challenging
the I and use comm ssion’s boundary review which resulted in the
rezoning; the plaintiffs were neither owers of reclassified | and
nor owners of |land adjoining the reclassified I and (internal

bl ock quote fornmat onitted)); CGtizens v. County of Hawai‘i, 91

Hawai i 94, 101, 979 P.2d 1120, 1127 (1999) (allow ng a
declaratory relief challenge to proposed shoreline devel opnent
after plaintiffs, who resided “in close proximty” to the site,
al l eged use of the area for “picnics, swinmmng and boating[,]”
fishing, and “gathering Hawaiian plants and herbs” (ellipsis and
internal quotation marks omtted)).

Qur case |l aw al so acknowl edges that plaintiffs may
denonstrate standing by alleging harmto their exercise of

cultural and religious interests. See, e.q., Pele Defense Fund

v. Paty, 73 Haw. 578, 589-90, 837 P.2d 1247, 1256 (1992) (held
native Hawaiian organi zation had standing to contest transfer of
public ceded | ands followi ng allegation that the | and exchange
woul d i npede the group's “customarily and traditionally exercised
subsi stence, cultural and religious practices” on those | ands).

Furthernore, we are m ndful that standing requirenents
may be “tenpered’” or otherw se “prescribed” by |egislative

declarations of policy. Life of the Land, 63 Haw. at 172, 623

P.2d at 438. The Life of the Land court specifically identified
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“HRS Chapter 632, Declaratory Judgnents, and Hawaii State
Constitution, Article XlI, Section 9, Environnental Rights[,]” as
exanpl es of such declarations. [d. at 172 n.5, 623 P.2d at 438
n.5 (citations omtted). This specific reference is pertinent to
this case because Bremer sought his declaratory judgnent under
HRS ch. 632. He also alleges in his conplaint an injury to his
environnmental rights under the Hawai‘ Constitution.

Chapter 632 delineates the types of cases anenable to
judicial resolution by nmeans of a declaratory judgment.
Specifically, HRS § 632-1 (1993) provides that

[r]elief by declaratory judgnment nay be
granted in civil cases where an actual
controversy exists between contendi ng
parties, or where the court is satisfied that
antagoni stic clainms are present between the
parties involved which indicate i nm nent and
inevitable litigation, or where in any such
case the court is satisfied that a party
asserts a legal relation, status, right, or
privilege in which the party has a concrete
interest and that there is a challenge or
deni al of the asserted relation, status,
right, or privilege by an adversary party who
al so has or asserts a concrete interest
therein, and the court is satisfied also that
a declaratory judgnment will serve to
termnate the uncertainty or controversy
giving rise to the proceedi ng.

Chapter 632's overarching purpose is thus “to afford
relief fromthe uncertainty and insecurity attendant upon
controversies over legal rights, wthout requiring one of the
parties interested so to invade the rights asserted by the other

as to entitle the party to naintain an ordinary action therefor.”
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HRS § 632-6 (1993). The chapter also instructs that its
provisions are to be “liberally interpreted and adm ni st ered,
with a viewto naking the courts nore serviceable to the people.”
Id. Such | anguage, when read conprehensively, “interposes |ess
stringent requirenents for access and participation in the court
process” than traditional standing requisites mght otherw se
dictate. GCitizens, 91 Hawaii at 100, 979 P.2d at 1126.

Finally, our standing analysis is prefaced on the
belief that “[o]ur touchstone remains the needs of justice.”

Life of the Land, 63 Haw. at 176, 623 P.2d at 441 (citation and

i nternal quotation marks omtted). Thus, “while every chall enge
to governnental action has not been sanctioned, our basic
position has been that standing requirenments should not be
barriers to justice.” [1d. at 173-74, 623 P.2d at 439 (footnote
omtted). W are mndful that “[o]ne whose legitimte interest
is in fact injured by illegal action of an agency or officer
shoul d have standi ng because justice requires that such a party
shoul d have a chance to show that the action that hurts his
interest is illegal.” 1d. at 174 n.8, 623 P.2d at 439 n.8
(citations and internal quotation marks and bl ock quote format
omtted). These general principles apply a fortiori where the
one who is injured in fact also represents rights of the public:
This court has adopted a broad view of what
constitutes a “personal stake” in cases in

which the rights of the public m ght
ot herwi se be denied hearing in a judicial
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forum [Hawaii’s Thousand Friends v.
Anderson, 70 Haw. 276,] 283, 768 P.2d [1293,]
1299 [(1989)]; see also Akau[ v. O ohana
Corp.], 65 Haw. [383,] 387-88, 652 P.2d

[ 1130,] 1134 [(1982)].

In Akau, we held “that a nmenber of the
public has standing to sue to enforce the
rights of the public generally, if he can
show that he has suffered an injury in fact,
and that the concerns of a nultiplicity of
suits are satisfied by any neans, including a
class action.” 65 Haw. at 388-89, 652 P.2d
at 1134 (cited in Hawaii’'s Thousand Fri ends,
70 Haw. at 283, 768 P.2d at 1299).

Pel e Def ense Fund, 73 Haw. at 593, 837 P.2d at 1257-58. See

also Ctizens, 91 Hawai i at 101, 979 P.2d at 1127.

Qui ded by these considerations, we turn to Bremer's
conpl ai nt.

I n essence, the “personal stake” Bremmer pled in the
present controversy arises fromhis extensive participation in
drafting the devel opment and zoning regul ati ons for Wi ki ki that
he al |l eges were derogated by anmendnents effected by the zoning
ordi nance. As chairman of the Cty's Planning Advisory Conmittee
on Wi ki ki during the 1970s, Bremmer was popularly credited as
the “father” of Waikiki's original special district regulations.
Hi s personal conmitment to the area's preservation is further
evident fromhis seventeen years of service as executive vice
presi dent of the Waikiki | nmprovenment Association and fromhis
menbership on the City's Advisory Conmmittee for Wi KkiKki
Moreover, as a trained city planner, Bremer nmaintains a

prof essional interest in Wikiki's devel opnent. G ven the nature
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and degree of his expertise, enploynent and community

i nvol venent, Bremmer doubtl ess harbors a genuine and | ongstandi ng
desire to protect Wi kiki's aesthetic, environnental,

recreational and cultural resources.!?

Bremmer's conplaint and opening brief recite a litany
of general public ills that he speculates will result fromthe
changes wrought by the zoning ordinance. Brenmmer hypot hesi zes
that high density devel opment will create “overcrowdi ng” and

pl ace a corresponding strain on the environnent. Mboreover, “new
wat er sources and a maj or upgrade of the sewage systeni wll be
needed to accommodate “any additional devel opnment in Wikiki”; at
a cost, Bremmer estimates, of one hundred mllion dollars. He
further alleges that “overcrowdi ng Wai ki ki will also overcrowd
Wai ki ki Beach[,] adversely inpacting its conservation as a
natural resource and dimnishing its recreational value to the
people.” Bremer concludes that “[s]uch overcrowdi ng woul d

eventual |y i npact our econony by rendering Wi ki ki unattractive

to the world narket of tourism?”2

v Pl aintiff-Appellant Donald A. Bremner (Bremner) also indicates, in
his opening brief, that he previously served as a menber and chairman of the
State Environnmental Comm ssion, advised the City Departnment of Land
Utilization on planning regulations for Wi kiki, and was a director for the
Kapi ol ani Park Preservation Society and the public interest organization,
Protect Ala Wai Skyline. Opening Brief 7-9. Bremmer omitted these facts from
hi s conpl ai nt.

2 The generalized harms argued by Bremmer in his opening brief are

noted here merely for illustrative purposes, since our review must ultimtely
be restricted to the allegations in Bremner's conpl aint.

-15-



O her than the foregoing allegations, Bremer did not
cite in his conplaint any “personal stake” in this controversy
beyond general constitutional and statutory rights he holds in
common with the general public. The rights violations he alleges
in his conplaint are not unique to, and do not arise from any
“personal stake” he clains, and as such are indistinguishable
fromviolations of the public trust in general.

Hence, what Bremmer failed to denonstrate in his
conplaint is “such a personal stake in the outcone of the
controversy as to warrant his invocation of the court's
jurisdiction and to justify exercise of the court's renedi al

powers on his behalf.” Life of the Land, 63 Haw. at 172, 623

P.2d at 438 (citation and internal quotation marks, brackets and
ellipsis omtted; enphasis in the original).

Bremmer, a Kailua resident, did not allege that he
lives or works in or anywhere near Wai kiki. He clainmed no
property interest in Waikiki or its environs. He did not
identify any specific, personal, aesthetic or recreational
i nterest derogated by the zoning ordi nance that may warrant

standi ng under Ctizens or Life of the Land. Nor did he assert

any cultural or religious ties to the area such as those

proffered by the plaintiffs in Pele Defense Fund. Finally,

unlike the plaintiffs in Dalton, Bremmer did not allege that
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future high density devel opment in Waikiki mght tangentially
affect his property interests.

Bremer i s understandably chagrined that the zoning
ordi nance may pronote devel opment which, in his opinion, is
unsound. Upon cl ose scrutiny, however, his grievance is
fundanmental ly a difference of opinion between a concerned citizen
and his elected representatives in governnent. W note that in

Hawai i 's Thousand Friends v. Anderson, 70 Haw. 276, 284, 768 P.2d

1293, 1299 (1989), the suprene court stated that “[w] e abhor the
use of courtroons as political forums to vindicate individual
val ue preferences[,]” such as those advanced by Bremer.

Wil e Bremer evidently harbors a deep-seated
intellectual and enotional attachnent to Wai ki ki and an equal ly
devout belief in the wisdomof the original special district
regul ations, and in that sense and that sense only feels a sense
of ownership, the soundness of his ideas nust ultimtely be
judged by the electorate and its representatives on the Gty
Council, and not by the courts. “The proper forumfor the
vindi cation of a value preference is in the |legislature, the
executive, or admnistrative agencies, and not the judiciary.

For it is in the political arena that the various interests
conpete for legal recognition. . . . [A] special interest in the
problem by itself, would not be sufficient to confer standing.”

Id. at 283-84, 768 P.2d at 1299. See also Mttl, slip op. at

18- 20.
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We acknow edge the expansive trend in nodern standing
jurisprudence we outlined above, and our “basic position
t hat standi ng requirenents should not be barriers to justice.”

Life of the Land, 63 Haw. at 174, 623 P.2d at 439 (footnote

omtted). Al the sane, not one of the cases we cited in order
to exenplify the trend di spensed with the desideratum of a
“personal stake” or “injury in fact” in the controversy sub

judice. See Mottl, slip op. at 22 (observing that the “injury in

fact” standi ng requirenent has not been abandoned, even in the
face of “lowered standing barriers in cases of public interest”
(brackets, citation and internal quotation marks omtted)). And
as we parenthetically noted in citing each case, the plaintiffs
therein did denonstrate the derogation of a specific, personal
right or privilege. None of those cases involved so vaporous an
interest as the wholly abstract and fundanmentally acaden c debate
about |and use policy here involved. See id., slip op. at 26
(“the plaintiffs have failed to denonstrate that they suffered an
injury to a recogni zed interest, as opposed to nerely airing a
political or intellectual grievance” (citation and internal
quotation marks omitted)); Akinaka, 91 Hawai‘<i at 55, 979 P.2d at
1081 (“the plaintiff nust show a distinct and pal pable injury to
hinsel f or herself. The injury nmust be distinct and pal pable, as
opposed to abstract, conjectural, or nerely hypothetical”

(brackets, citations and internal quotation nmarks omtted)).
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In so holding, we are also confident that our
application of the principles of standing in this case in no way
runs afoul of the legislative declaration of policy contained in

HRS ch. 632. See Life of the Land, 63 Haw. at 172, 172 n.5, 623

P.2d at 438, 438 n.5. Because Bremer fails to allege a
judicially cognizable injury, we cannot say that an “actual
controversy exists between contending parties” that would qualify
Bremmer for declaratory relief, any nore than we can say that
citizens often disagree wth actions taken by their el ected
representatives. HRS 8§ 632-1. The sanme reason prevents us from
being “satisfied that antagonistic clains are present between the
parties involved which indicate imm nent and inevitable
l[itigation[.]” [1d. Nor can we be convinced that Bremmer
“asserts a legal relation, status, right, or privilege in which

[ he] has a concrete interest[,]” absent a specific allegation of
personal and particularized harm 1d. To be sure, regardl ess of
whet her the zoning ordinance is voided or not, the Gty Counci
may pass ot her | and use ordi nances for Wai kiki. Bremer, or
others, may very well disagree with the sagacity of those

ordi nances as well. Such debates over public policy are a sign
of a healthy denocracy, and will not and should not end. Hence,
ultimately, we cannot say with any assurance that a declaratory
judgnment in this case “will serve to term nate the uncertainty or

controversy giving rise to the proceeding.” 1d.
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We recogni ze that HRS ch. 632 is to be “liberally
interpreted and adm nistered, with a view to making the courts
nore serviceable to the people[,]” HRS 8§ 632-6, but nowhere does
the | aw suggest that this adnonition trunps the standing
requi renent of a “personal stake” or an “injury in fact.” The
speci fic harm whi ch our standing doctrine requires, and which
Brermmer failed to allege, by no nmeans interposes an excessive
burden upon plaintiffs who seek the services of the courts.

Rat her, the requirement ensures that judicial intervention wll
be within the particular capabilities of the courts, and be not

constitutional folly. Life of the Land, 63 Haw. at 171-72, 623

P.2d at 438.

Finally, we reaffirmour overarching principle in
matters of standing, that “[o]ur touchstone renmains the needs of
justice.” 1d. at 176, 623 P.2d at 441 (citation and internal
quotation marks omtted). Those needs are by no neans thwarted
by term nating Bremner's cause at the present juncture.

Di smissal of his conplaint does not foreclose judicial review of
actual devel opnents that nay be contenpl ated and proposed in the
future under the zoning ordinance, provided that the plaintiff in

any future suit is properly positioned to assert standing.

2. The Issue of Ripeness.

In his conplaint, Bremmer alleged that the zoning

ordi nance violates his due process and equal protection rights
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because it fails to conmply with the CGty's general plan, contains

vague and arbitrary | anguage, and pronotes discrimnatory

application. Bremer did not plead any specific context for

these clains. W believe that, until there is actua

i npl enmentation of the zoning ordinance in the formof a specific

devel opnent project proposed or approved under the ordinance,

none of these constitutional challenges is ripe for adjudication.
As a general rule, courts nust “carefully weigh the

wi sdom efficacy, and tineliness of an exercise of their power

before acting, especially where there may be an intrusion into

areas conmtted to other branches of governnent.” Life of the

Land, 63 Haw. at 172, 623 P.2d at 438. Qur concern about

i nfringing upon the authority of our elected brethren becones
particul arly acute whenever a challenge to |egislation predates
efforts to inplenment its provisions. “[P]rudential rules of
judicial self-governance founded in concern about the proper —-
and properly limted — role of courts in a denocratic
society[,]” i1d. (citations and internal quotation marks omtted),
considerations flowi ng fromour coequal and coexistent system of
governnment, dictate that we accord those charged with drafting
and adm ni stering our |aws a reasonable opportunity to craft and
enforce themin a manner that produces a |lawful result. To do
ot herwi se risks divesting the other branches of governnent of

their fundanental constitutional prerogatives.
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Hence, the established, general practice of the courts
has been to reserve judgnent upon a | aw pendi ng concrete
executive action to carry its policies into effect:

The need to avoid premature adjudication
supports a definition of “dispute” that
requires nore than a “difference of opinion”
as to policy. The rationale underlying the
ri peness doctrine and the traditional
reluctance of courts to apply injunctive and
declaratory renedies to admnistrative
determ nations is “to prevent courts, through
avoi dance of premature adjudication, from
entangl i ng thensel ves in abstract
di sagreenents over adm nistrative policies,
and also to protect the agencies from
judicial interference until an admnistrative
deci sion has been formalized and its effects
felt in a concrete way by the chall engi ng
parties.”

G ace Business Dev. Corp. v. Kam kawa, 92 Hawai < 608, 612, 994

P.2d 540, 544 (2000) (quoting Abbott Laboratories v. Gardner, 387

U S. 136, 148 (1967)).

The ripeness doctrine is noreover infornmed by the
proposition that “rights, constitutional and otherw se, do not
exist in a vacuum Their purpose is to protect persons from
injuries to particular interests, and their contours are shaped

by the interests they protect.” State v. Hoang, 86 Hawai‘i 48,

59, 947 P.2d 360, 371 (1997) (brackets, citations and i nternal
guotation marks omtted). Accordingly, “one who would chall enge
the constitutional validity of a statute nmust show that as
applied to him the statute is invalid. Constitutional rights may

not be vicariously asserted.” Kaneohe Bay Cruises, lnc. V.
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Hrata, 75 Haw. 250, 265, 861 P.2d 1, 9 (1993) (brackets,
citation and internal quotation nmarks omtted; enphasis in the
original).

Viewed in this light, it becomes apparent that
I npl ementation of the zoning ordinance is an indispensable
precondition of judicial intervention prefaced upon an all eged
due process or equal protection violation. Wile future
application of the zoning ordinance may i ndeed run afoul of
constitutional safeguards, we find it equally possible that,
gi ven reasonabl e care, the opposite outcone may obtain. It is
thus an open question whether the Cty will ultimtely adm nister
the ordinance in an arbitrary and discrimnatory fashi on when
approving or rejecting future devel opnent in Wi ki ki, or whether
I npl ementation of the zoning ordinance will sanction devel opnent
in contravention of the City's general plan. G ven the
specul ati ve nature of such concerns, we cannot but concl ude that

the matter is not ripe for adjudication.

3. The Environmental Assessment Issue.

In his conplaint, Bremmer contended that the zoning
ordinance is invalid because it was enacted w thout benefit of an
envi ronnment al assessnment. W perceive that this claim if
potentially valid, was in any case brought in an untinely manner.

For this contention, Bremmer relied, in his conplaint,

upon HRS ch. 343, generally and without further specificity. W

-23-



observe that HRS § 343-5(a)(5) (1993) provides, in pertinent
part, that “an environnental assessnment shall be required for
actions which . . . [p]ropose any use within the Wi ki ki area of
Gahu, the boundaries of which are delineated in the |and use
ordi nance as anended, establishing the ‘Wi ki ki Speci al
District[.]"”

We question the applicability of this provision to the
City Council’s promul gation of the zoning ordinance. HRS § 343-2
(1993) defines “action” as “any program or project to be
initiated by any agency or applicant”; “agency” as “any
departnent, office, board, or conm ssion of the state or county
government which is a part of the executive branch of that
government”; and “applicant” as “any person who, pursuant to
statute, ordinance, or rule, officially requests approval for a
proposed action.”

In any event, we observe that HRS § 343-7(a) (1993)
requires a plaintiff, who wishes to challenge a party's failure
to performan environnental assessnent, to file a conpl aint
“W thin one hundred twenty days of the agency’s decision to carry
out or approve the action, or, if a proposed action is undertaken
wi thout a formal determ nation by the agency that a statenent
[ (environnental inpact statenment)] is or is not required,
wi thin one hundred twenty days after the proposed action is

started.”
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The Gty Council passed the zoni ng ordi nance on
Decenber 4, 1996. Bremmer filed his conplaint on March 5, 1998,
over a year after the zoning ordinance took effect and far in
excess of the time limt prescribed by even a nost |enient

reading of HRS § 343-7.2

B. The Development Plan Ordinance.

In his conplaint, Bremmer took issue with the City
Council's decision to adopt the devel opnent plan ordi nance on the
sane day that anmendnents to the bill were added. Bremmer
contended that this violated Rule 18.6 of the City Council’s
internal rules of procedure, which provides that

[al]nything to the contrary notw thstanding, a

bill or resolution up for third and for fina

readi ng which has been the subject of a floor

anmendnent, shall not be acted upon on said

date, and final action shall be del ayed for
at | east forty-eight hours.

Rul es of the Council of the Cty & County of Honol ul u (RCCCH)

(1995).
Bremer reasoned that delaying a final vote on the
anmended bill, as prescribed by RCCCH Rule 18.6, woul d have given
3 In his conplaint, Bremmer asserts that the om ssion of an
envi ronment al assessnent violated his environmental rights under article XI,
section 9 of the Hawai‘ Constitution. The manner in which Bremmer's rights
under article XI may be enforced, however, is governed by section 9's
qualification that any such | egal proceeding be “subject to reasonable
limtations and regul ati on as provided by law.” Haw. Const. art. X, 8§ 9.
Because Hawai‘ Revised Statutes ch. 343 provides reasonable Ilimtations and

regul ations for adjudicating disputes involving environmental assessnments,
Bremmer's failure to comply with its provisions forecloses further
consideration of his constitutional claim
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hi m an opportunity to express his views on the amendnents, a
right that he believes is protected under the free speech
provi sions of the federal and State constitutions.

We decide that Bremmer's argunent |acks nmerit. Prior
to voting on the devel opment plan ordinance, the Cty Counci
unani nously suspended RCCCH Rule 18.6. Froma transcript of the
Novenber 13, 1996 neeting of the City Council, concerning the
bill enbodyi ng the devel opnent plan ordi nance:

[COUNCIL CHAIR'] Any objections into [(sic)]

wai vi ng of the 48-hour Ruling? Chair sees no

obj ections fromthe nine nenbers present. So
or der ed.

The Council was authorized to do so pursuant to RCCCH Rul e 26
(1995), which provides that,

[u] nl ess superseded or prohibited by state or

city law, these Rul es may be suspended by the

affirmati ve vote of two-thirds of the entire
menber shi p of the Council

We are unable to discover, and Bremmer hinmself is unable to cite,
any State statute or Gty ordinance that generally requires a

fl oor-amended bill up for third and final reading before the City
Council to lay over for forty-eight hours prior to a final

vote. 4

4 We observe that section 3-202 of the Revised Charter of the City &
County of Honolulu (RCH) (1994), entitled “lIntroduction, Consideration and
Passage of Ordi nances and Resolutions[,]” dictates the procedures under which
ordi nances and resolutions are to be considered by the City Council. Wile
section 3-202 inmposes a m ni num one-week | ayover time for “[r]esolutions
aut hori zing proceedings in em nent domain[,]” the section does not contain a
corollary layover requirenment for ordinances on any subject. I ndeed, | ayover
of an amended ordi nance generally requires affirmative action by members of

(continued. . .)
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In any case, we are generally loath to void otherw se
valid actions of a separate and coequal branch of governnent
si nply because that branch nmay have violated its own interna

rules. In Territory v. Dondero, 21 Haw. 19 (1912), the suprene

court announced the general proposition — then already
wel | -established — that

a muni ci pal board may wai ve or suspend its
rul es of procedure. Such waiver may be
brought about either by formal action on the
part of the board or by ignoring of the rules
wi t hout objection. |If an ordinance is passed
wi t hout violation of statutory requirenents,
but in violation nerely of a rule of
procedure, it will not be held invalid for

t hat reason

Id. at 22 (citations omtted). See also Schwab v. Ariyoshi, 58
Haw. 25, 39, 564 P.2d 135, 144 (1977) (in an action seeking to
invalidate a statute because, inter alia, it was passed in
violation of rules enacted by the State senate and house of
representatives, holding that in the absence of a constitutional
violation, “the alleged violations of its own |egislative rules
remain the province of the legislature itself” (citation
omtted)).

It would seemincongruous in this case that the City
Council’s internal rules of procedure, having no force of |aw,

could occasion judicial invalidation. See RCH § 3-201 (1994)

4(...continued)
the City Council. RCH § 3-202(3) (“[o]n the demand of at |east four nenbers,
any bill shall, after amendment, be laid over for one week before its final
readi ng”).
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(“[e]very legislative act out of the council shall be by
ordi nance. Non-legislative acts of the council may be by
resol ution, and except as ot herw se provided, no resolution shal
have force or effect as law’). Doing so seens particularly
gratuitous in this instance, where a sinple magjority of the City
Counci | coul d have conpl etely rescinded, rather than suspended,
RCCCH Rul e 18.6 before taking action on the devel opnent pl an
ordi nance. RCCCH Rule 25 (1995) (“[a] rule of the Council may be
altered or rescinded and a new rule may be adopted by a
resol uti on approved by an affirnmative vote of a majority of the
entire menbership of the Council at an open neeting); RCH
8§ 3-202(6) (1994) (“resolutions my be adopted on one reading”).
Turning to Bremmer’s free speech argunent, apart from
constitutionally-derived free speech protections, Bremer's
“right to petition his government” is granted limted statutory
protection. HRS ch. 92, commonly known as the “Sunshine Law,” is
i ntended to foster transparency in the formati on and conduct of
public policy by “[o] pening up the governnmental processes to
public scrutiny and participation[.]” HRS § 92-1 (1993). 1In
furtherance of this end, the chapter directs governnent al
entities such as the City Council to afford all interested
persons notice and an opportunity to conment orally or in witing
on formal topics of discussion at all nonexenpt public neetings.

HRS § 92-3 (1993). Persons alleging a violation of this
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provision nmust file a conplaint within ninety days of the
violation. HRS § 92-11 (1993).

Bremmer does not conplain that he was prevented from
testifying at the Novenber 13, 1996 council neeting. According
to the neeting transcript, seven speakers did testify. Bremmer
either did not attend or chose not to speak at the neeting. His
conpl aint indicates, however, that he testified at numerous
nmeeti ngs concerni ng the devel opnent plan ordi nance during the
period of its consideration by the Cty Council.

In any event, Bremmer's opportunity to file a conplaint
alleging a HRS ch. 92 violation has |ong since passed. The City
Council enacted the devel opnent plan ordi nance on Novenber 13,
1996. Bremmer filed his conplaint on March 5, 1998, well over a
year after the ordi nance's passage and far in excess of the
ni nety-day deadline inposed by HRS § 92-11

Apart fromthis statutory framework, we perceive
nothing in free speech jurisprudence which i ndependently suggests
that the Gty Council has a constitutional obligation to listen

to Bremmer's opinions.

-29-



IV. Conclusion.
Accordingly, the April 26, 1999 judgnent of the circuit

court of the first circuit is affirned.
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