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Def endant - Appel | ant Dani el Al an Johnson aka Steven
James Day (Defendant) appeals the Septenber 1, 1999 Fi ndi ngs of
Fact and Concl usions of Law and Order denying his Mtion to
Wthdraw Plea of No Contest and [For] O her Relief entered by the
circuit court of the third circuit, the Honorable Geg K
Nakamura, judge presiding.! W dismss the appeal for |ack of

appel l ate jurisdiction.

y The jury trial, the change of plea hearing and the sentencing
heari ngs were conducted by the Honorable Ri ki May Amano.
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I. Background.

On May 3, 1995, Defendant was charged by conplaint with
murder in the second degree, in violation of Hawai ‘i Revi sed
Statutes (HRS) § 707-701.5(1) (1993); kidnapping, in violation of
HRS § 707-720(1)(e) (1993); burglary in the first degree, in
violation of HRS § 708-810(1)(c) (1993); terroristic threatening
inthe first degree, in violation of HRS 88 707-715(1) (1993) and
707-716(1)(d) (1993); carrying or use of a firearmin the
commi ssion of a separate felony, in violation of HRS § 134-6(a)
(1993); and two counts of prohibited ownership or possession of a
firearm in violation of HRS § 134-7(b) (1993).

On April 2, 1997, during the jury trial, the State's
only eyewitness to the alleged crines, Jennifer Brohaugh
(Brohaugh), admtted that she had |lied nunmerous tinmes during a
prior court hearing and also in her statenent to the police
shortly after the incident.

On April 4, 1997, two days after Brohaugh admitted to
| yi ng, Defendant pled no contest to the charge of mansl aughter
(as a |l esser included offense of nurder in the second degree), as
part of a plea agreenent with the State.? The deal provided that

the State woul d dism ss all other charges; that Defendant

g Hawai ‘i Revised Statutes (HRS) 8§ 707-702(1)(a) (1993) provides
that “[a] person commits the offense of manslaughter if . . . [h]le recklessly
causes the death of another person[.]”
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woul d be sentenced to a ten-year indeterm nate term of

i mprisonnment, then extradited to Mnnesota to face prosecution
for charges he faced there;® that the State would not seek an
extended termof inprisonnent; and that the State would not argue
before the parole board to bring Defendant back from M nnesota
after he served his prison sentence there, provided that the
parol e authority could neverthel ess require Defendant’s return to
Hawai i .

Bef ore accepting Defendant’s plea, the court addressed
hi m and determ ned that he understood the nature of the charge to
whi ch the plea was offered and the maxi num penalty therefor
provi ded by |law, and that by pleading no contest he was wai ving

his right to a trial and other rights inherent therein.* The

& At the time of the entry of Defendant’s no contest plea, the State
of M nnesota had outstanding warrants for him and had indicated that it wanted
to prosecute himon the underlying charges. Def endant’s position regarding
his return to M nnesota was that “the deal that | wanted in this case is if |
was going to have to spend time in prison, | wanted to do it there where ny
famly and friends are.”

Y At the time of the offense, mansl aughter was a class B felony.
The maxi mum prison sentence therefor was an indeterm nate term of inprisonnment
of ten years. HRS 88 707-702(3) & 706-660 (1993). In 1996, HRS § 707-702 was
amended and now provides that “[m anslaughter is a class A felony” carrying a
mandatory indetermi nate term of imprisonment of twenty years. HRS
88 707-702(3) & 706-659 (Supp. 2000).

At the change of plea hearing, Defendant was twice informed by the
court that he was subject to a maxi mum indeterm nate term of inprisonment of
ten years and a fine of $25,000.00. The maxi mum penalties were also written
on the change-of-plea formthat Defendant said he had read and signed

The court also informed Defendant that he was giving up certain

rights, including the requirement that the State prove its charges beyond a
(continued...)
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court also verified the voluntariness of Defendant’s plea:®

#(...continued)
reasonabl e doubt; the right to a trial by jury; the right to “see, hear, and
guestion witnesses that come to court; the right to present witnesses on your
own; subpoena people to come to court; the right to take the stand, if you so
chose, to tell the jury your side of the story . . . [and] the right to remain
silent[.]” The court asked Defendant whether his attorney had expl ained the
charges, and had di scussed the evidence against him and his possible defenses
To this, Defendant responded affirmatively. The court also explained to
Def endant the possi bl e consequences of conviction for those who are not
citizens of the United States.

£ Hawai ‘i Rul es of Penal Procedure (HRPP) Rule 11 (1999) provides,
in pertinent part:

(c) Advice to Defendant. The court shall not
accept a plea of guilty or nolo contendere without
first addressing the defendant personally in open
court and determ ning that he understands the
foll owi ng:

(1) the nature of the charge to which the plea
is offered; and

(2) the maxi mum penalty provided by |law, and the
maxi mum sent ence of extended term of inmprisonment,
whi ch may be imposed for the offense to which the plea
is offered; and

(3) that he has the right to plead not guilty,
or to persist in that plea if it has already been
made; and

(4) that if he pleads guilty or nolo contendere
there will not be a further trial of any kind, so that
by pleading guilty or nolo contendere he waives the
right to a trial; and

(5) that if he is not a citizen of the United
States, a conviction of the offense for which he has
been charged may have the consequences of deportation
exclusion from adm ssion to the United States, or
deni al of naturalization pursuant to the |laws of the
United States.

(d) Insuring That the Plea Is Voluntary. The
court shall not accept a plea of guilty or nolo
contendere without first addressing the defendant
personally in open court and determ ning that the plea
is voluntary and not the result of force or threats or
of prom ses apart from a plea agreement. The court
(conti nued. . .)
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THE COURT: Is it your personal and voluntary
decision to enter this plea of no contest to the
charge of mansl aughter?

THE DEFENDANT: Yes, it is, your Honor.

THE COURT: And is this a decision that you have
made because someone has forced you, put pressure on
you, or — |’msorry, threaten [(sic)] you in any way
at all?

THE DEFENDANT: Ah, no, no one has.

THE COURT: Are you doing this to cover up for
someone el se or protect someone else from prosecution?

THE DEFENDANT: No, |’ m not.

THE COURT: Did you understand the maxi mum
penalty for this offense?

(...continued)
shall also inquire as to whether the defendant's
willingness to plead guilty or nolo contendere results

from any plea agreenent.
(e) Plea Agreement.

(1) I N GENERAL. The prosecutor and counsel for
the defendant, or the defendant when acting pro se
may enter into plea agreements that, upon the entering
of a plea of guilty or nolo contendere to a charged
of fense or to an included or related offense, the
prosecutor will take certain actions or adopt certain
positions, including the dism ssal of other charges
and the recommendi ng or not opposing of specific
sentences or dispositions on the charge to which a
pl ea was entered. The court may participate in
di scussions |l eading to such plea agreements and may
agree to be bound thereby.

(2) NOTI CE OF PLEA AGREEMENT. Any plea
agreement shall be disclosed by the parties to the
court at the tinme the defendant tenders his plea
Failure by the prosecutor to conmply with such
agreement shall be grounds for withdrawal of the plea

(3) WARNI NG TO DEFENDANT. Upon di scl osure of
any plea agreement, the court shall not accept the
tendered plea unless the defendant is informed that
the court is not bound by such agreement, unless the
court agreed otherwi se.
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THE DEFENDANT:  Yes.

THE COURT: Other than [the plea agreenent],
have there been any other prom ses or agreenents made
to you in relation — or in exchange for your plea to
this mansl aughter charge?

THE DEFENDANT: No, there haven't.
THE COURT: And the Court has not made any
prom ses to you what soever regarding any of these

issues or any sentence at all; is that true?

THE DEFENDANT: That's correct.

THE COURT: All right. Do you still wish to go
forward with the no contest plea?

THE DEFENDANT: Yes, | do

THE COURT: And, . . . is there any question that

you have right now? Do you have a change of heart in
any way? Are you sure this is what you want to do?

THE DEFENDANT: Yes, this is what | want to do,
your Honor.

THE COURT: In that case, |'m satisfied that the
pl ea of no contest offered by [Defendant] today is
freely and voluntarily offered, and | so find

I n addition, Defendant stated that he had read and understood the
change-of -plea form that his attorney had explained it to him
that his mnd was clear, and that he fully understood what was

happeni ng. ®

& Def endant indicated that he had taken some prescription medicine
— impramne, “the normally prescribed nmedication that | take, it does not
impair my thinking or nmy judgment at all” —- for his panic disorder prior to
the hearing. He confirmed that he was not feeling any effects of his panic
di sorder. He al so stated that the medicine did not make him drowsy or affect
hi s thinking
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On June 24, 1997, Defendant returned to court for
sentencing. In the interim however, the State of M nnesota had
dism ssed its charges against him As a result, Defendant and
the State entered into a sentencing agreenent that provided he
woul d be sentenced to a ten-year indeterm nate term of
i mprisonnment, but that once courtesy supervision was set up with
the State of M nnesota, his sentence would be anended to a
five-year termof probation. Defendant would then conplete his
probati on sentence under the supervision of the M nnesota
probation authorities. The court went along with the agreenent
and sent enced Def endant accordingly.

In Cctober of 1997, while he was still incarcerated in
the State of Hawai ‘i, Defendant filed a notion to withdraw his
plea. The affidavit of counsel attached to the notion stated
that “[t] he defendant should be placed on probation and permtted
to return to the State of M nnesota or that he be permitted to
wi thdraw his plea and proceed immedi ately to trial[.]”

At the Cctober 28, 1997 hearing on Defendant’s notion,
the parties agreed to continue the hearing in anticipation of
conpl eting the arrangenments necessary to send Defendant to
M nnesota to serve his sentence of probation. During the
hearing, the court addressed Defendant and his counsel about the

consequences of his sentencing agreenent:
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THE COURT: [ Defense counsel, y]our

under st andi ng

is that any matters that he has raised in regards to
the wi thdrawal of his plea are noot based on his
probation. Should he violate any terms and conditions
of probation the Court is free to sentence himto any
| egal sentence, which would likely be a sentence of

imprisonment for ten years.

In essence, [Defendant], you need to also know
that by executing all these docunents, getting
probation at this time with those conditions in place
you were waiving all -- almost all of your rights to
wi t hdraw your plea there ‘cause there won't be an

opportunity to withdraw your plea after
under stand that?

THE DEFENDANT: Yes, | do

t hat . You

THE COURT: [YJou will be required to follow all
the orders of the court and should you fail to do that

the State of Hawaii will extradite you,
resentence you, and the resentence wil
years in prison.

THE DEFENDANT: | understand, Your

move to
likely be ten

Honor .

The notion to withdraw plea was continued until noved on by

Def endant .

On Novenber 7, 1997, Defendant filed a notion to

enforce the sentencing agreement to place himon probation.

During the Novenber 10, 1997 hearing on the

moti on, the court

i ndicated that the M nnesota probation authorities would not

accept Defendant for courtesy supervision until he was actually

pl aced on probation. As a result, the court granted Defendant’s

notion to enforce the settlenment agreenent,

sentencing himto

| ong-di stance probation with the Hawai ‘i probation authorities

until courtesy supervision by the M nnesota

probati ons



authorities could be arranged. The court went over the terms and
conditions of probation with Defendant and advised himthat any
viol ation thereof would be cause for revocation of his

probation.” 1In response to the court’s inquiries, Defendant

z Among the standard and special ternms and conditions of probation
i mposed by the court were the followi ng (standard ternms are enunerated;
special terns are al phabetized):

1. You must not commt another federal or state crime
during the term of probation

3. You must remain within the jurisdiction of the
court unless granted perm ssion to | eave by the
court or a probation officer

4. You must notify a probation officer prior to any
change in address or enpl oynment;

A. Foll ow all reasonable instructions which are
given to you by your probation officer

B. You shall sign a waiver of extradition.
C. You shall proceed directly fromthe jail to the
airport . . . , and thereafter proceed directly

to M nnesota

D. You shall call the Adult Probation Division as
soon as you arrive in M nnesota

E. You shall contact the paroling or probation
authority in M nnesota within 48 hours of your
arrival, and report the name of the person you
spoke to and the tel ephone nunber to your
probation officer.

F. You shall cooperate with the Adult Probation
Di vision in arrangi ng courtesy supervision.

G You shall refrain fromthe possession or
consunmpti on of alcohol or drugs, except as

prescri bed by a physician.

(conti nued. . .)



confirned that he understood what was happening and that his m nd
was clear. Defendant al so acknow edged that the granting of his
notion for the probation sentence neant that he would not be able

to thereafter withdraw his no contest plea:

[ DEFENDANT’ S COUNSEL] : Um | wanna nmake sure
the record is clear fromthe last time, October 28
[the court] indicated to [Defendant] that the — any
issues in regards to, um wuh, withdrawal of plea are
hereby wai ved, um given the fact that he has
probati on.

And he acknow edged at the last tinme, but | want
to make sure on the record he acknow edges it again.

THE COURT: [ Defendant], you understand what’s
goi ng on?

THE DEFENDANT: Yes, | do, Your Honor

THE COURT: And are you clear thinking at this
time?

THE DEFENDANT: Yes, | am
THE COURT: And | know that you are able to

under st and Engli sh. |"ve seen you in court many tinmes
and revi ewed many of your papers

You —- do you have any questions about what is
happeni ng?
THE DEFENDANT: No, | don’t, Your Honor

THE COURT: You understand that you will not be
able to withdraw your plea to mansl aughter?

Z(...continued)

N. You shall not return to the Island of Hawai ‘i
wi t hout the prior written perm ssion of the
Adult Probation Division.
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THE DEFENDANT: | realize that.?®

(Foot not e added.)

On July 15, 1998, the State filed a Mdtion for
Revocation of Probation and to Resentence. The notion all eged
t hat Defendant had violated the terns and conditions of his
probati on when he was convicted in Mnnesota of the offense of
Controll ed Substance Crine in the Fifth Degree.?®

On March 30, 1999, Defendant filed his nmotion to
wi thdraw his plea of no contest and for other relief. The
menor andum and counsel’s affidavit in support of the notion
asserted that Defendant should be allowed to withdraw his no
contest plea because (1) the State breached the plea agreenent;
(2) his plea was involuntary “due to the conbination of the
pressure of the situation, his psychiatric condition that
i ncl uded pani c disorder, and his use of prescribed nedications”;
(3) the court inposed an illegal sentence “due to its failure to
conply with the interstate conpact as to state-to-state

supervi sion of persons on probation”; (4) the court failed to

& If we had appellate jurisdiction over the circuit court’s order
denyi ng Defendant’s motion to withdraw plea, it would be Defendant’s burden to
show that he did not waive any claimto withdraw his plea

o On March 18, 1998, in M nnesota, Defendant pled guilty to the
charge of Controlled Substance Crime in the Fifth Degree. I nposition of
sentence was stayed for 24 nonths and Def endant was placed on probation for
two years. As a condition of probation, Defendant served six months in jail
The State contended that Defendant thus violated the terms and conditions of
his probation prohibiting conviction of a crime and the use of drugs.
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foll ow the mandates of Hawai i Rul es of Penal Procedure (HRPP)
Rul e 11; and (5) the notion for revocation of probation presented
the possibility that Defendant would face nmuch | onger prison tine
upon resentencing than that contenplated by the original plea
agreenent. In addition to withdrawal of the plea, the notion

requested the follow ng relief:

2. For nodification of the Amended Judgnment,
Guilty Conviction and Probation Sentence dated
Novenmber 10, 1997, to correct an illegal sentence

3. For an order of the Court dism ssing the
State of Hawaii’'s notion for revocation of probation
and to resentence the Defendant.

4. In the alternative, for an order of the
Court enforcing the settlement agreement between the
State of Hawaii and the Defendant and placing
Def endant on probati on.

5. In the alternative, for an order of the
Court resentencing Defendant to a term of probation
with credit for time served since the initiation of

the revocation of probation proceedings currently
before the Court.

On Septenber 1, 1999, the court issued its findings of
fact and concl usions of |aw and order denyi ng Defendant’s notion
to wwthdraw his plea and for other relief. On Septenber 24,
1999, Defendant filed an ex parte notion for |eave to take an
interlocutory appeal. The court denied the notion. On
Sept enber 30, 1999, Defendant filed his notice of this appeal.

In attacking the circuit court’s denial of his notion
to withdraw his no contest plea, Defendant on appeal first

contends that the court violated the nandates of HRPP Rule 11
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I n essence, Defendant argues that each new sentenci ng agreenent
reached, after his plea of no contest was entered, was a new pl ea
agreenent requiring a new HRPP Rul e 11 col |l oquy, the absence of
whi ch deprived himof constitutional due process of |aw.

Def endant al so argues, in support of wi thdrawal of his plea, that
the court inposed an illegal sentence upon him in that the terns
and conditions of probation relating to Defendant’s transfer to
M nnesota and return to Hawai ‘i were an unconstitutional
“deprivation of liberty[,]” that an alleged condition of
probation requiring himto dismss his civil lawsuits was an
unconstitutional “deprivation of both |iberty and property[,]”
that the |ong-di stance probation viol ated several statutory
provisions relating to probation and courtesy probation

supervi sion, that he was denied his right to allocution at the
Novenber 10, 1997 resentencing hearing, and that revocation of

Def endant’ s probation would result in a longer prison termthan
was contenplated in the original plea agreement. 1In his reply
bri ef, Defendant adds yet another argunent to his appeal, that he
reasonably believed that conversion of his ten-year indeterm nate
termof inprisonment to a five-year term of probation neant that
he could be subject to only a five-year prison term upon

revocation of that probation.
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IT. Jurisdiction.

The State does not dispute appellate jurisdiction.

“Al though the matter of jurisdiction was not raised by the
parties, appellate courts are under an obligation to insure that
they have jurisdiction to hear and determ ne each case.” State
v. Moniz, 69 Haw. 370, 372, 742 P.2d 373, 375 (1987) (citations
omtted).

"[T] he right of appeal in a crimnal case is purely
statutory and exists only when given by some constitutional or
statutory provision. Therefore, the right of appeal, and, by
extension, the paraneters of appellate jurisdiction, are limted
as provided by the legislature through statute.” State v.

Dom ngo, 82 Hawai ‘i 265, 268-69, 921 P.2d 1166, 1169-70 (1996)
(citations and internal quotation marks and bl ock quote fornat
omtted).

Def endant first contends that jurisdiction is founded
on HRS § 641-11. HRS 8§ 641-11 (1993) provides, in pertinent
part, that

[a]lny party deem ng oneself aggrieved by the judgment
of a circuit court in a crimnal matter, may appeal to
the supreme court, subject to chapter 602 in the
manner and within the time provided by the Hawai

Rul es of Appellate Procedure. The sentence of the
court in a crimnal case shall be the judgment.

Hawai ‘i Rul es of Appellate Procedure (HRAP) Rule 4(b) (1999)

provided, in relevant part, that
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[i]n a crimnal case, whether the appeal is one of
right or is an interlocutory appeal, the notice of
appeal by a defendant shall be filed in the circuit or
district court within 30 days after the entry of the
judgment or order appealed from

In this case, final judgnent (sentence) was entered on
Novenber 10, 1997. Defendant did not appeal fromthat judgnent
within the thirty-day tinme period mandated by HRS § 641-11 and
HRAP Rul e 4(b). Defendant instead appeals the circuit court’s
Septenber 1, 1999 order denying his notion to withdraw his no
contest plea. His Septenber 30, 1999 notice of appeal was filed
al nost two years after his sentence was anended, and only after
he found out that the State had filed a notion to revoke his
probation. The July 15, 1998 notion for revocation is stil
pendi ng. Defendant argues that his March 30, 1999 notion to
wi t hdraw pl ea sonehow “reopened the [ Novenber 10, 1997] fi nal
judgnment for review by the trial court[,]” such that the
Septenber 1, 1999 order denying the notion becane the appeal abl e
final judgnent under HRS § 641-11 and HRAP Rule 4(b). W
di sagree, and conclude that Defendant did not tinmely appeal from
a final judgnment, pursuant to those statutes.

Def endant al so asserts that the order denying his
notion is an appeal able final order, “as it has the effect of
ending the litigation regarding the withdrawal of the plea.” 1In

support of this position, Defendant cites State v. Nguyen, 81

-15-



Hawai i 279, 916 P.2d 689 (1996), and State v. Adans, 76 Hawai ‘i

408, 879 P.2d 513 (1994).

I n Nguyen, the defendant, a resident alien facing
deportation by reason of his drug conviction, filed a notion to
wi t hdraw t he underlying no contest plea al nost eight years after
he was sentenced to a five-year termof probation. The circuit
court denied his notion to withdraw, and the suprene court,
wi t hout discussing jurisdictional issues, affirned. Nguyen, 81
Hawai ‘i at 293, 916 P.2d at 703.

I n Adans, seven days after the defendant was sentenced
to a five-year prison term he noved the circuit court to
reconsider its denial of his pre-sentence notion to withdraw his
no contest plea. The circuit court denied his notion for
reconsi deration and he appeal ed, nore than seven nonths after the
entry of judgnment.'® W thout discussing any jurisdictional

i ssues, the suprene court vacated the circuit court’s order

o/ In State v. Adans, 76 Hawai ‘i 408, 879 P.2d 513 (1994), the
judgment was entered on May 15, 1992. On May 22, 1992, Adans noved the court
to reconsider its denial of his presentence nmotion to withdraw his plea. The
hearing on the motion concluded on Oct ober 30, 1992. The circuit court
finally disposed of the matter on Novenmber 27, 1992, when it entered its
Fi ndi ngs of Fact and Concl usions of Law and Order denying Adams’s motion to

reconsider. Adans filed his notice of appeal on Decenber 23, 1992. Id. at
410-11, 879 P.2d at 515-16. We have held that a motion for reconsideration of
sentence is not a tolling notion under Hawai ‘i Rul es of Appellate Procedure

(HRAP) Rule 4(b) (1999) (in relevant part, “[i]f a timely motion in arrest of
judgment or for a new trial on any ground other than new y discovered evidence
has been nade, an appeal from a judgment of conviction nmay be taken within 30
days after the entry of an order denying the motion”). State v. Naone, 92
Hawai ‘i 289, 300, 990 P.2d 1171, 1182 (App. 1999).
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denyi ng the defendant’s post-sentence notion to withdraw his plea
and remanded for an entry of an order vacating his sentence and
granting the notion. Adans, 76 Hawai ‘i at 415, 879 P.2d at 520.

Bot h Adans and Nguyen are, however, distinguishable
fromthis case. In each case, the order appeal ed from
constituted the final action of the circuit court in the case.
The denial of Nguyen's notion to withdraw his no contest plea
ended the State proceedings, as he had apparently already served
his probation sentence by the tinme he filed his notion to
w thdraw his no contest plea. The circuit court’s denial of
Adamis notion for reconsideration of its denial of his
presentence notion to withdraw his no contest plea left himin
prison pursuant to his sentence. |In each case, no further
proceedi ngs remai ned pending below after the circuit court’s
deni al of the subject notion.

In this case, it is clear that Defendant filed his
March 30, 1999 notion to withdraw his no contest plea because the
State had filed its July 15, 1998 notion to revoke his probation.
Wil e the order denying Defendant’s notion di sposed of the issue
of the validity of his plea, the State’s notion for revocation of
probation is still pending. The revocation hearing may result in
revocation and re-sentencing, or in a denial of the notion for

revocation. In his notion to withdraw his plea, Defendant
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prayed, alternatively, for dismssal of the State’s notion for
revocation or “for an order of the Court enforcing the settl enent
agreenent between the State of Hawaii and the Defendant and

pl aci ng Defendant on probation.” A denial of the revocation

nmoti on woul d acconplish just that; Defendant would remain on
probation in accordance with the Novenber 10, 1997 judgnent and
sentence of the court. Even if the court decides to revoke

Def endant’ s probation, it nay yet resentence himto probation,
under terns and conditions he could live with. |In either event,
Def endant m ght choose not to resurrect his appellate attack on
the validity of his no contest plea, and we woul d thus have one

| ess appeal with which to contend. |In any event, even if the
court revokes Defendant’s probation and resentences himto a term
of inprisonnment, an appeal fromthe new judgnent coul d enconpass
not only issues relating to Defendant’s no contest plea, but also
any issues that nay arise relating to the revocation and the re-
sentencing, thus pronoting judicial econony by elimnating the
possibility of multiple appeals arising fromthe sane revocation

proceeding. See, e.qg., Abrans v. Cades, Schutte, Flem ng &

Wight, 88 Hawai ‘i 319, 324, 966 P.2d 631, 636 (1998) (“the
potential for harm by deferring appellate review is outweighed by
t he concerns of delay inposed by pieceneal review of the trial

court’s decisions”).
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A “post-judgnent order is appealable in its own right
only if it nmeets the test of finality applicable to all judicial

decisions.” Powers v. Ellis, 55 Haw. 414, 416, 520 P.2d 431, 433

(1974). A final order has been defined, albeit in the context of
a civil case, as "an order ending the proceedi ngs, |eaving

not hing further to be acconplished. Consequently, an order is
not final if the rights of a party involved remai n undeterm ned
or if the matter is retained for further action." Fanilian

Nort hwest v. Central Pacific Boiler, 68 Haw. 368, 370, 714 P.2d

936, 937 (1986) (citations and internal block quote fornat
omtted). In Famlian, the circuit court’s denial of the

garni shees’ notion to quash the garni shee sunmons nerely
“perpetuated the [garni shnment] proceedings. It determ ned that
t he sunmons was properly issued which enabl ed the proceedings to
continue.” Hence, it was not a final, appeal able order. [d. at
370, 714 P.2d at 938. In light of the notion for revocation of
probati on and resentencing still pending in this case, we

concl ude that the Septenber 1, 1999 order denyi ng Defendant’s
notion to withdraw no contest plea and for other relief is not a

final order and is not appeal able on that basis.?!

e The court denied Defendant’s motion for |leave to take an
interlocutory appeal. "The refusal of the judge to allow an interlocutory
appeal to the appellate court shall not be reviewable by any other court."”
HRS § 641-17 (1993).
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Def endant al so argues that an order denying a notion to
wi thdraw a plea falls within the "collateral order exception” to
the final judgment or order rule. *“Under this exception, certain
orders fall in that small class which finally determ ne clains of
right separable from and collateral to, rights asserted in the
action, too inportant to be denied review and too i ndependent of
the cause itself to require that appellate consideration be

deferred until the whole case is adjudicated.” State v. Baranco,

77 Hawai ‘i 351, 353, 884 P.2d 729, 731 (1994) (citation and
I nternal quotation marks omtted).

“['Under the collateral order exception, an
interlocutory order is appealable if it: (1) fully disposes of
the question at issue; (2) resolves an issue conpletely
collateral to the nmerits of the case; and (3) involves inportant
rights which would be irreparably lost if review had to await a

final judgnent.” State v. Ontiveros, 82 Hawai ‘i 446, 450, 923

P.2d 388, 392 (1996) (citations and internal block quote format
omtted).

For the exception to apply, all three requirenents nust
be net. Abrans, 88 Hawai‘ at 322, 966 P.2d at 634 (“The
collateral order doctrine involves a three-part test, al
el enents of which nust be nmet in order to i nvoke appellate

jurisdiction.”); see, e.qg., Ontiveros, 82 Hawai‘i at 451, 923
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P.2d at 393 (trial court’s denial of the defendant’s notion to
di sm ss, brought on nultiple punishnments grounds, was not an

i medi at el y appeal abl e col | ateral order because the defendant’s
protection against nultiple punishments could be “fully

vi ndi cated on an appeal follow ng final judgnment” (citation and
internal quotation marks omtted)).

This case does not fit within the narrow gui delines of
the collateral order exception. As in Ontiveros, Defendant’s
appeal does not satisfy the third prong of the collateral order
exception test. Defendant’s rights relating to his no contest
pl ea can be “fully vindicated on an appeal follow ng final

judgrment[,]” id., because he can, under Adans and Nguyen, supra,

obtain appellate review of the validity of his plea on appeal
fromthe final order issuing out of the probation revocation
pr oceedi ngs.

We al so question whether Defendant’s appeal satisfies
the second prong of the collateral order exception test.
Def endant’ s notion was filed in response to the notion for
revocation of probation. The relief sought by Defendant in his
nmotion included not only withdrawal of his plea, but
alternatively, enforcenent of the original sentencing agreenent,
or resentencing to probation. Thus, rather then being

“conpletely collateral to the merits of the case[,]” id. at 450,
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923 P.2d at 392, or, in this instance, conpletely collateral to
the notion for revocation of probation, the order appealed from
i nvol ved issues that will likely surface during and as a result
of the probation revocation proceedi ngs and thus cannot be
characterized as collateral. |ndeed, |ooked at in another way,
Def endant’ s no contest plea gave direct rise to his sentence of
probation, and led indirectly to the notion to revoke that
probation. The validity of Defendant’s no contest plea is
I nextricably part and parcel of the probation revocation
proceedi ngs. *?

Furt hernore, Defendant cites no authority to support
his assertion that the collateral order exception confers
appellate jurisdiction in the unique circunstances of this case.

“Thus, we nmust construe the collateral order doctrine narrowy

and be parsinonious in its application.” Abrans, 88 Hawai ‘i at
12/ Generally, the collateral order exception is applicable in
crimnal cases only upon a denial of pretrial motions to reduce bail, motions

to dism ss based on double jeopardy grounds, and nmotions to dism ss under the
Speech and Debate Clause. See M dland Asphalt Corp. v. U.S., 489 U. S. 794,
799 (1989) (“[wle have interpreted the collateral order exception with the

ut mpost strictness in crimnal cases. Although we have had numerous

opportunities . . . to consider the appealability of prejudgnment orders in
crimnal cases, we have found denials of only three types of notions to be
i mmedi atel y appeal abl e: notions to reduce bail, motions to dism ss on double

j eopardy grounds, and motions to dism ss under the Speech or Debate Cl ause”
(citations and internal quotation marks omtted)).

The Hawai ‘i Supreme Court has had occasion to apply the collatera
order exception, in crimnal cases, to appeals from orders denying a pretrial
motion to dism ss on double jeopardy grounds. See State v. M nn 79 Hawai ‘i

461, 464, 903 P.2d 1282, 1285 (1995); State v. Baranco, 77 Hawai ‘i 351,
354-55, 884 P.2d 729, 732-33 (1994).
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324, 966 P.2d at 636 (citation and internal quotation marks
omtted). W conclude that the collateral order exception does
not apply in this case.

Finally, Defendant avers we have jurisdiction based
upon HRS § 602-4. HRS 8§ 602-4 (1993) provides that “[t] he
suprene court shall have the general superintendence of al
courts of inferior jurisdiction to prevent and correct errors and
abuses therein where no other renedy is expressly provided by
[ aw.” However,

a strong commtnment to the prudential rules shaping
the exercise of our jurisdiction has resulted in a
sparing use of this extraordinary power.

This court will employ its supervisory power
only upon a showi ng of conpelling circunstances.
State v. Estrada, 69 Haw. [204], 738 P.2d 812 (1987)
(judge's entry into jury roomto personally answer
juror questions); State v. Swafford, 68 Haw. [653],
729 P.2d 385 (1986) (confidentiality of informant);
Gannet Pacific Corp. v. Richardson, 59 Haw. 224, 580
P.2d 49 (1978) (trial court’'s closure of hearing to
public); Sapienza v. Hayashi, 57 Haw. 289, 554 P.2d
1131 (1976) (disqualification of the city prosecutor
from presenting matter to grand jury). Cf. State v.
vi, 66 Haw. 366, 663 P.2d 630 (1983) (invocation of
supervi sory power unnecessary where trial court
properly interpreted statute).

Moni z, 69 Haw. at 373, 742 P.2d at 376 (citation and internal
guotation marks omtted). W do not discern such “conpelling
ci rcunst ances” here.

Moreover, “it is still fundanental that the starting
point for interpreting a statute is the | anguage of the statute

itself.” 1d. at 374, 742 P.2d at 376. By the plain | anguage of
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HRS § 602-4, invocation of the supreme court’s supervisory power
is only appropriate “where no other renedy is expressly provided
by law.” The Defendant was not and is not w thout “renedy
expressly provided by law.” HRS § 641-11 and HRAP Rul e 4(b)
provi ded Defendant the opportunity to appeal fromthe

Novenber 10, 1997 final judgnment. As previously discussed,

Def endant may al so appeal fromthe order that disposes of the
pendi ng notion for revocation of probation. Finally, HRPP Rule
40 (2001) nay provi de Defendant an opportunity to contest the
validity of his no contest plea by post-conviction petition.
Accordingly, the exercise of the supervisory power is not

appropriate in this case.

ITI. Conclusion.
The appeal is dismssed for |ack of appellate

jurisdiction.?®

3/ The federal courts take a different approach to this situation
In the sem nal case, United States v. Francischine, 512 F.2d 827 (5th Cir.
1975), the defendant asserted the invalidity of the underlying conviction that
resulted fromhis guilty plea, as a defense to the threatened revocation of
his probation. The fifth circuit court of appeals held that “the underlying
validity of a conviction cannot be asserted as a defense in a probation
revocati on proceeding, that the conviction's validity may be collaterally
attacked only in a separate proceeding under 28 U S.C. A 8§ 2255 [(the federa
statute roughly equivalent to HRPP Rule 40)], and the a [(sic)] district court
has jurisdiction to consider a petition for revocation of probation as if the

under |l ying conviction were unquestioned, until such time as the conviction has
been judicially set aside.” Hence, the district court’s revocation of the
def endant’s probation was affirmed. |d. at 828. See also United States v.

Si mmons, 812 F.2d 561, 563 (9th Cir. 1987) (in a case in which the defendant
claimed that his guilty plea that led to his probation was coerced because he
(continued...)
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L(...continued)
was deni ed medical care and treatment while in custody, held, citing, inter
alia, Franciscine, supra, that “an appeal from a probation revocation is not
the proper avenue for a collateral attack on the underlying conviction. The
conviction may be collaterally attacked only in a separate proceedi ng under 28
U.S.C. 8 2255, and a court should consider the petition for probation
revocation as if the underlying conviction was unquestioned” (citations
omtted)); United States v. Torrez-Flores, 624 F.2d 776, 780 ((7th Cir. 1980)
(defendant claimed that the district court violated the federal counterpart of
HRPP Rule 11 when it accepted his guilty plea; held, citing Erancischine,
supra, that “an appeal from a probation revocation is not the proper avenue
for a collateral attack on the underlying conviction”); Yates v. United
States, 308 F.2d 737, 738 (10th Cir. 1962) (“by this appeal from the order
revoki ng probation, appellant cannot, for the first time, attack the legality
of such original proceeding [that resulted in his conviction]”).

The Francischine doctrine devel oped because the federal courts “think it
unwi se to mx the two entirely different proceedings[,]” nanely, the probation
revocation hearing and the 28 U. S.C. § 2255 proceeding. Franci schine, 512
F.2d at 828-29. \While a probation revocation proceeding is an informal one,
unfettered by the federal rules of evidence, the 8§ 2255 proceeding is “a
formal procedure with all of the usual accouterments of a civil trial.” 1d.
at 829.

Under the approach taken by the federal courts, we would in this case
affirmthe circuit court’s denial of Defendant’'s motion to withdraw his no
contest plea, rather than dism ss his appeal for |ack of appellate
jurisdiction. We are confident, however, that the circuit court can and will
apply the proper procedures to the proper proceeding below in a manner that
will do justice without becom ng unwi el dy. It remains an open question, in
any event, whether Defendant can bring a collateral attack on the validity of
his no contest plea under HRPP Rule 40 (2001) (in pertinent part, “Rule 40
proceedi ngs shall not be avail able and relief thereunder shall not be granted
where the issues sought to be raised have been previously ruled upon”
(enphasi s supplied)).
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