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MEMORANDUM OPI NI ON
(By: Burns, C. J., Limand Foley, JJ.)

Plaintiffs-Appellants John A Eagle and Paul K. Eagle
(collectively, the Eagl es) appeal an adverse sunmary judgnment on
their verified conplaint for breach of contract. The Eagles
filed their conplaint agai nst Def endant-Appellee Jerry E. Allen
(Al'len), for nonies due in connection with their investnent in
Allen’s palmtree growi ng and sal es project (the Palm Tree
Project). W conclude that the circuit court of the first
circuit, the Honorable Gail C. Nakatani, judge presiding,
properly determ ned that the Eagl es had previously assigned any
and all clains and interests they nmay have had against Allen
arising out of the Palm Tree Project to Plant Research
Corporation (PRC), a Hawaii corporation not a party to the
action. We hold that the court did not abuse its discretion when

it rendered judgnent against the Eagles. Absent a reassignnent
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of clainms and interests by PRC back to the Eagles, or a tinely
ratification, substitution or joinder in the action by PRC
pursuant to Hawaii Rules of Cvil Procedure (HRCP) Rule 17(a)
(1999), the Eagles were not the real parties in interest to
mai ntain the action in their own nanmes and their conplaint was
properly dism ssed. W therefore affirmthe Cctober 14, 1999

final judgnent of the first circuit court.

I. Background.

On February 6, 1991, the Eagles entered into a letter
agreenent with Allen and David O Gllette (Gllette), in which
the Eagl es agreed to | oan $100,000.00 to Allen and Gllette to
partially fund the acquisition of a | easehold property | ocated at
41- 650 WAi kupanaha Street, Wi nanal o, Hawai ‘i, to be used in
connection with a palmtree cultivation and sal es project.

By the end of 1994, the Eagl es had managed to recover
t he sum of $40,000.00 fromthe project, and had settled for
$30, 000. 00 any and all clains that they had agai nst the estate of
Gllette, by then deceased.

On Novenber 4, 1994, the Eagles, as Assignors, assigned
t heir remai ni ng $30, 000. 00 cl ai m against Allen to PRC, as
Assi gnee. Entitled “Assignment of Clainms and Interests” (the
Assi gnnent), the Assignnment provided that “[the Eagl es] hereby
assign, transfer and deliver to [PRC], any and all rights,

clainms, interests, causes of action, |legal and equitable rights
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and renedi es which they may have against Allen, arising fromthe
[ Palm Tree] Project, unto [PRC.”

On February 22, 1999, the Eagles filed their verified
conplaint against Allen. 1In the conplaint, the Eagles alleged in
five separate counts that Allen was obligated to them for nonies
by reason of their participation in the Palm Tree Project. They
pl ed breach of contract, breach of fiduciary duties, wanton and
w Il ful breach of contract, unfair and deceptive trade practices,
and entitlenment to disgorgenent of noneys froma fiduciary, in
connection with the Pal m Tree Project.

One of Allen’ s attorneys, John A Kodachi (Kodachi),
wote a March 30, 1999 letter to the Eagles’ attorney, Fred P
Benco (Benco), requesting that the Eagles denonstrate that the
clains and interests they had assigned to PRC had been reassigned
to them as Benco had apparently indicated earlier to Kodachi.
The March 30, 1999 letter also asked that the Eagles voluntarily
di smss the conplaint with prejudice, in the event no
reassi gnment had taken place. Kodachi added, “Naturally, ny
client has had to incur legal fees and costs as a result of what
appears to be a frivolous lawsuit. Operating on mnmy understandi ng
that the clains were never reassigned, then its [(sic)] apparent
that my client has already sustai ned damages. Any further

continuation of this lawsuit would only add to his danmages.”



Simlar letters were sent on April 12, 1999 and
April 16, 1999. Kodachi received no response from Benco
regardi ng the reassignment or the voluntary dism ssal of the
conpl ai nt.

On April 26, 1999, Allen filed an answer to the
conplaint. It included affirmative defenses based upon the
Assignnent, (1) that the Eagles were not the real parties in
interest, and (2) that the Eagl es |acked standing.

On June 2, 1999, Allen noved for sumary judgnent. He
al so noved for sanctions under HRCP Rule 11 (1999)!? or,

alternatively, for attorneys’ fees pursuant to Hawaii Revised

! Hawaii Rules of Civil Procedure (HRCP) Rule 11 (1999) provided, in

pertinent part, that:

Signing of pleadings, motions, and other papers; sanctions.

Every pl eadi ng, motion, and other paper of a
party represented by an attorney shall be signed by at
| east one attorney of record in his individual nane,
whose address shall be stated. . . . The signature of
an attorney or party constitutes a certificate by him
t hat he has read the pleading, notion, or other paper;
that to the best of his know edge, information, and
belief formed after reasonable inquiry it is well
grounded in fact and is warranted by existing |law or a
good faith argunment for the extension, modification,
or reversal of existing law, and that it is not
interposed for any inproper purpose, such as to harass
or to cause unnecessary delay or needless increase in
the cost of litigation. . . . If a pleading, notion,
or other paper is signed in violation of this rule,
the court, upon motion or upon its own initiative,
shall inmpose upon the person who signed it, a
represented party, or both, an appropriate sanction,
whi ch may include an order to pay to the other party
or parties the anount of the reasonabl e expenses
incurred because of the filing of the pleading
notion, or other paper, including a reasonable
attorney’s fee.
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Statutes (HRS) 8§ 607-14.5 (1993).2 Allen supported his notion
wth a declaration fromKevin R Andrews (Andrews), vice

presi dent of PRC. Andrews’ declaration confirmed that PRC was
possessed of all clainms and interests that the Eagl es had agai nst
Al'l en, pursuant to the Assignnment, and that PRC had not
reassigned its clains against Allen to anyone. Allen argued,
therefore, that the Eagles “had absolutely no standing to assert
any cause of action against . . . Alen.”

On June 29, 1999, the Eagles filed a nmenorandumin
opposition to Allen’s notion. In their nmenorandum the Eagles
apparently abandoned any reliance upon a reassi gnnent back of the
clainms against Allen. Instead, they grounded their opposition
upon the contention that the Assignment "expressly permts this

| awsuit to be brought by the Eagles, in their own nanes."

(Enmphasis in the original.) The Eagles relied for this

contention upon a provision in the Assignment:

2 Hawai i Revi sed Statutes (HRS) 8§ 607-14.5 (1993) provided, in
pertinent part:

In any civil action in this State where a party
seeks money damages or injunctive relief, or both,
agai nst anot her party, and the case is subsequently
deci ded, the court may, as it deens just, assess
agai nst either party, and enter as part of its order
for which execution may issue, a reasonable sum for
attorneys’ fees, in an amount to be determ ned by the
court upon a specific finding that the party’'s claim
or defense was frivolous. . . . In determ ning the
award of attorneys’ fees and the amounts to be
awarded, the court nust find in witing that all
claims or defenses made by the party are frivol ous and
are not reasonably supported by the facts and the | aw
in the civil action.
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[ The Eagles] further agree to provide [PRC] any
and all personal assistance for the prosecution of any
clai ms agai nst Allen. [ The Eagles] shall permt the
prosecution of said clainms in the name of the [Eagles]
or in the name of [PRC]. [ The Eagles] shall not charge
[ PRC] for any assistance which they are reasonably
requested to provide.

At the sane time, Benco filed a supplenental declaration for a
continuance of the July 7, 1999 hearing on the notion in order to
obtain an opposi ng declaration from Andrews, pursuant to HRCP
Rule 56(f) (1999).:3

At the July 7, 1999 hearing on the notion, Benco argued
for a HRCP Rul e 56(f) continuance, stating that “1I was unable to
get together with the witness yesterday and so | stand here this
norning without the affidavit or declaration which | thought I
woul d get.” The court denied the HRCP Rule 56(f) continuance
request, heard argunent on the notion and took the notion under
advi senment. Later, however, the court apparently changed its
m nd and by mnute order allowed the Eagles to supplenent their
filings in opposition to the notion. It appears the circuit
court al so scheduled a further hearing on the notion for

August 4, 1999.

3 HRCP Rul e 56(f) (1999) provided

When affidavits are unavailable. Should it
appear fromthe affidavits of a party opposing the
motion [for sunmary judgnment] that he cannot for
reasons stated present by affidavit facts essential to
justify his opposition, the court may refuse the
application for judgnment or may order a continuance to
permt affidavits to be obtained or depositions to be
taken or discovery to be had or may make such ot her
order as is just.
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Accordingly, on July 27, 1999, the Eagles filed a
decl arati on by Andrews declaring that:

1. I amthe Vice-President of [PRC], a Hawai
corporation;

2. This Declaration is made upon my own persona
knowl edge, unl ess otherwi se stated

3. Pursuant to the November 4, 1994 Assignment,

[ PRC] was the assignee of the rights and cl ains
for moni es owed against [Allen] arising from [the Palm
Tree Project], of which [Allen] was one of the
pronoters;

4. However, the Assignment . . . further and
expressly provided that the Eagles as “Assignors” woul d
provi de “personal assistance” for the prosecution of
any claim against [Allen], and, further, that the
Eagl es as “Assignors” permtted the prosecution of al

claim against [Allen] “in the name of the Assignors,”
i.e., in the name of the Eagles
5. I have always interpreted this provision to

permt the Eagles to bring the |lawsuit against [Allen]
in their own name.

6. Because [ PRC] had other dealings with [Allen]
separate and apart fromthe debt owed on the [Palm Tree
Project], | encouraged and authorized the Eagles to
bring the | awsuit against [Allen] in their (the
Eagl es’) own name, as provided for in the Assignnent.
The Eagl es agreed to do so, as provided for in and
al l owed by the Assignnment. Subsequently, the Eagles
foll owed my encouragement and authorization by filing
this lawsuit. Should the Eagles succeed in this
action, that will extinguish the Assignment document
and the debt owned by [Allen];

7. In any event, because of [PRC s] separate and
ot her dealings with [Allen], | intend to formalize an
assignment back to the Eagles, of the Assignment.

When the further hearing on the notion was held on
August 4, 1999, the court inquired of Benco: “W can easily
resolve this problem Did. . . Andrews reassign the interest

back to [the Eagles]?” Benco conceded:

Not at this point. But in the discussion which
preceded his signing of the declaration, his wife is
peri pherally involved in order [(sic)] their dealings
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are with [Allen]. And we discussed that but

he said

he's not ready at this point, there has to be sone
accountings done, quite frankly, because nmonies have

passed back and forth between the parties.

He would be willing to come on as a plaintiff,
additional plaintiff, substitute in as a plaintiff,
even said he would be a defendant since it could be

interpreted an [(sic)] obligation by him

At the end of the hearing, the court orally granted the notion,

but then reconsidered and took the notion under advi senent.
Bef ore the hearing ended, Benco spoke up:
[ BENCO] :  Your Honor, | would . . . ask for
one thing, | have seen other cases but certainly not

based on these kinds of facts, but if this Court’s in

any way inclined to grant summary judgment,

t hen

perhaps you can put on a condition that unless it’'s

amended within two or four weeks or something, then we
would file an appropriate amendment.

THE COURT: An anmendnment -—-

[ BENCO] :  Yeah.

THE COURT: —- of what?

[ BENCOQ] : I ncluding [PRC] as a plaintiff, which

woul d clarify once and for all

[ ALLEN'S COUNSEL]: That really opens up a can or

wor ms, Your Honor.

THE COURT: | mean, . . . that request
before ne.

[ BENCO]: Okay. Thank you, Judge

i s not

THE COURT: All right. Al right. W’IIl stand

in recess

On Septenber 15, 1999, the court issued its order

granting in part and denying in part Allen’s notion. The order

granted Al en summary judgnent as to all counts in the conplaint,

costs, and attorneys’ fees pursuant to HRS § 607-14.5. The court

denied Allen’ s request for sanctions pursuant to HRCP Rule 11.



Allen’s attorneys had submtted an affidavit item zing $16, 544. 88

in attorneys’ fees and costs incurred in the case. The court

granted $10,000.00 in attorneys’ fees pursuant to HRS § 607-14.5,

and $15.00 in costs. Benco had opposed al |l owance of the fees and

costs, describing themas “wholly excessive, duplicative,

unnecessary and bl oated.”

The court entered its final judgnent on Cctober 14,

1999. On Novenber

of appeal .

12, 1999, the Eagles filed their tinely notice

The order granting summary judgnment made the foll ow ng

findi ngs and concl usi ons.

1

[ The Eagl es] assigned any and all of the
clai ms that

they filed with their Conpl aint herein

against [Allen], to [PRC] by [the Assignment] executed
by [the Eagles] on November 4, 1994.

2

The Assignment expressly provides

[ The Eagles] further agree to provide [PRC] any
and all personal assistance for the prosecution
of any claims against Allen. [The Eagl es] shal
permt the prosecution of any clains against
Allen. [The Eagles] shall permt the
prosecution of said claims in the name of the

[ Eagl es] or in the name of [PRC.]

[.]

3. [Andrews], the Vice President of [PRC],
confirmed by his Declaration of July 21, 1999 that
[ PRC] authorized and encouraged the [Eagles] to bring

t he instant

[ Andr ews]

action in their own names, however,

also stated in that same Declaration that as

of that date (July 21, 1999), he “intends” to assign
the Assignment back to the [Eagles]. Counsel for [the
Eagl es] confirmed that the reassignment by [PRC] to
[the Eagles] had not been accomplished as of August 4,
1999 because of certain accounting reasons.

4.

The Assignment is unanmbi guous. Although

[the Eagles] may "permt" [PRC] to prosecute the
claims in their nanes, the [A]ssignment does not
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permt [the Eagles] to prosecute the clainms. Only
[PRC] can prosecute the assigned clains.

5. Under these circumstances, therefore, al
claims made by [the Eagles] in their Conmplaint filed
herein against [Allen] are frivolous and are not
reasonably supported by the facts and the | aw.

(Record citations omtted; enphasis and ellipsis in the

original.)

II. Questions Presented.

1. Whet her the circuit court abused its discretion in
dism ssing the verified conplaint for |ack of standing?

2. Whet her the circuit court abused its discretion in
finding that “all clainms nmade by [the Eagles] in their Conplaint
filed herein against [Allen] are frivolous and are not reasonably
supported by the facts and the law,]” and thereupon awardi ng
attorneys’ fees pursuant to HRS § 607-14.5?

3. Whet her the circuit court’s award of attorneys’
fees was unreasonable in amount and therefore an abuse of its

di screti on?

ITII. Discussion.

A. Dismissal of the Eagles’ Claims.

Both Allen and the Eagl es characterized the issue bel ow
as one of “standing,” and both continue to argue in that fashion
on appeal. However, this court has recognized that the

di fference between the concept of “standing,” and the concept of

-10-



the “real party in interest” under HRCP Rule 17(a),* can easily be

obscured. Langondino v. Ml donado, 7 Haw. App. 591, 595, 789 P.2d

1129, 1132 (1990).

I n Langondi no, a general contractor sued a couple of

homeowners for paynent under a construction contract. The trial
court granted the homeowners’ notion for partial summary judgnent,
on the ground that the contractor |acked standing to sue for
paynment under the contract because the contractor had assigned al
of his rights under the contract to a perfornmance bondhol der. 1d.
at 592-95, 789 P.2d at 1130-1131. On appeal, we acknow edged the
di fference between the concepts of “standing” and the “real party
ininterest”:

We note that the [defendants] advance the
concept of “standing” in their objection to
[plaintiff] maintaining the action. I'n our view,
their objection should be that [plaintiff] is not a
“real party in interest” under HRCP Rule 17(a). The
courts utilize standing doctrines to refrain from
determ ning the nerits of a legal claim“on the ground
that even though the claimmmy be correct the litigant

4 HRCP Rule 17(a) (1999) provided

Real Party in Interest. Every action shall be
prosecuted in the name of the real party in interest.
An executor, adm nistrator, guardian, bailee, trustee
of an express trust, a party with whom or in whose
name a contract has been made for the benefit of
another, or a party authorized by statute may sue in
his own name without joining with himthe party for
whose benefit the action is brought. No action shal
be di sm ssed on the ground that it is not prosecuted
in the name of the real party in interest until a
reasonable time has been all owed after objection for
ratification of commencenent of the action by, or
joinder or substitution of, the real party in
interest; and such ratification, joinder, or
substitution shall have the sanme effect as if the
action had been commenced in the name of the rea
party in interest.
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advancing it is not properly situated to be entitled
to its judicial determnation.” 13 C. Wight, A
MIler & E. Cooper, Federal Practice and Procedure:
Jurisdiction 2d 8 3531 at 338-39 (1984). See also
Bank of Hawai'i v. Horwoth, 71 Haw. 204, 214, 787 P.2d
674, 680 (1990); Life of the Land v. Land Use Comm'n,
63 Haw. 166, 172, 623 P.2d 431, 438 (1981). On the
ot her hand, the real party in interest concept under
[HRCP] Rule 17(a) “is a means to identify the person
who possess the right sought to be enforced.” 6A

C. Wight, A MIller & M Kane, Federal Practice and
Procedure: Civil 2d 8§ 1542 at 327 (1990) (footnote
om tted).

Id. at 595, 789 P.2d at 1132 (typesetting in the original).
Accordi ngly, we analyzed the case under HRCP Rule 17(a), id. at
595, 789 P.2d at 1132, and we applied the abuse of discretion
standard of review > 1d. at 597, 789 P.2d at 1133. See al so

State v. Furutani, 76 Hawaii 172, 179, 873 P.2d 51, 58 (1994)

(“The trial court abuses its discretion when it clearly exceeds
t he bounds of reason or disregards rules or principles of |aw or
practice to the substantial detrinment of a party litigant.”
(Gtations and internal quotation marks omtted.)).

Hence, our inquiry in this case is not whether the
Eagl es had “standing” to bring the conplaint, but rather, whether

the Eagles were the “real party in interest” under HRCP Rul e

3 In Langondi no v. Mal donado, 7 Haw. App. 591, 597, 789 P.2d 1129

1133 (1990), we held that the defendants’ HRCP Rule 17(a) objection, first
constructively raised in their motion for partial summary judgnment, was
untimely and therefore waived. However, in this case, Allen's timely answer
to the verified complaint interposed both standing and real party in interest
affirmati ve defenses. It appears that in Langondino, neither such affirmative
defense was interposed in the defendants’ answer. 1d. at 596, 789 P.2d at
1132. In addition, in this case Allen filed his motion for summary judgment

|l ess than four nonths after the complaint was filed against him whereas the
defendants in Langondino filed their motion for partial summary judgment

al nost two years and five nmonths after the filing of the complaint. [d.
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17(a). Thus, the question on appeal is whether the court abused
its discretion in dismssing the conplaint.

The court did not abuse its discretion in dismssing the
conpl ai nt because, by the Assignnent, the Eagles “assign[ed],
transfer[red] and deliver[ed] to [PRC], any and all rights clains,
i nterests, causes of actions, legal and equitable rights and
remedi es which they nmay have [ had] against Allen, arising fromthe
[Pal m Tree] Project, unto [PRC].” The Eagles therefore were not
the real party in interest as defined in HRCP Rule 17(a), and
their conplaint was subject to dism ssal absent “ratification of
commencenent of the action by, or joinder or substitution of, the
real party in interest” within “a reasonable tine . . . after
objection[.]” HRCP Rule 17(a).

The Eagles’ first argunent on appeal with respect to the
court’s dismssal of their clainms is, that an assignnent for
collection of a debt creates in the assignee a legal interest in
t he debt, but |eaves an equitable interest in the assignor, for
pur poses of collection of the debt. Hence, the argunment goes, the
equitable interest in the debt retained by the Eagl es was
sufficient to inbue themw th standing enough to withstand a
notion for summary judgnent predicated upon a | ack of standing.

In their words, “the Lower Court erred in ruling that the Eagles
had neither a legal nor an equitable interest (‘standing’)

therein.” Opening Brief at 10. The Eagl es concl ude, further,
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that the residual equitable interest enabled themto pursue
collection of the debt in their own nanes.

The Eagles bring this argunment for the first tine on
appeal. They argued below, instead, that an express provision of
the Assignnment permtted themto bring the action in their own
names, and that PRC had permtted and aut horized themto do so.
See di scussion, infra.

The Eagles having failed to raise below their first
I ssue enunci ated on appeal, we may deemthe issue waived.

Kawamata Farns v. United Agri Products, 86 Hawai‘q 214, 248-49,

948 P.2d 1055, 1089-90 (1997); Mauna Kea Power v. Bd. of Land &

N.R, 76 Hawai‘i 259, 262 n.2, 874 P.2d 1084, 1087 n.2 (1994).

This rule of waiver is not a merely mechanical or technical one.
As the supreme court has pointed out, it is not fair to the
opposing party or to the court in its admnistration of justice to
allow a party to forego an issue below in order to stake its fight
on anot her issue, and having | ost below, to conme up on appeal in

order to fight the passed i ssue anew.

There are sound reasons for the rule. It is unfair to
the trial court to reverse on a ground that no one even
suggested m ght be error. It is unfair to the opposing

party, who m ght have met the argument not made bel ow.
Finally, it does not conmport with the concept of an
orderly and efficient nethod of adm nistration of
justice.

Kawamat a Farns, 86 Hawai‘ at 248, 948 P.2d at 1089 (citation,

i nternal quotation marks, and internal block quote format

omtted).
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In any event, the alleged “standing,” conferred solely
by the Eagles’ purported retained equitable interest, is of no
consequence here. As our discussion so far has established, the
issue is not one of standing, but of the real party in interest.

Furthernore, the Eagles’ contention that they could sue
in their own names by virtue of their purported retained equitable
interest is sinply wong under the authorities they thensel ves

cite on appeal:

An assignment for collection only
| eaves the beneficial or equitable
ownership of the claimin the assignor,
whil e vesting legal title in the assignee
the assignee is enpowered to collect the
claim and the debtor is permtted to
di scharge hinmself or herself by paying the
assi gnee.

An assignment of a claimfor the
purposes of collection gives rise to a
fiduciary relationship between the assignor
and the assignee, and the relationship
generally is one of principal-agent. Thus,
an assignee for collection holds any
proceeds of the assigned claimin trust for
t he assignor. 6 Am Jur. 2d 257
Assi gnments, Sec. 174.

An assignment of a debt for collection therefore
creates a “split in ownership” between the |ega
interest, and the equitable rights to the debt. See,
e.g., DeBenedictis v. Hagen, 77 Wash. App. 284, 290,
890 P. 2d 529, 532 (1995). The assignee steps into the
shores of the assignor, and has all the rights of the
assignor; the assignee’'s cause of action is direct, and
not derivative. Estate of Jordan by Jordan v. Hartford
Acc. And I ndem. Co., 120 Wash. 2d 490, 844 P. 2d 403
(1995); Koudmani_v. Ogle Enterprises, Inc., 47 Cal
App. 4th 1650, 55 Cal. Rptr. 2d 330 (1996).

Thus, an assignment creates | egal and equitable
interests in a debt; the assignee may coll ect the debt
and hold the nonies as the trustee of the assignor; and
the discharge of the debt by paynment to the assignee
di scharges the debtor fromthe entire debt.
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Opening Brief at 9 (enphases and internal block quote format
supplied; citation formin the original). Cearly, the Eagles’
ultimate conclusion with respect to this issue, that “[i]n the
case at bar, pursuant to the ‘assignnent within the assignnent’ of
the 1994 Assignnent fromEagle to PRC, the Eagles had the right to
sue for collection on the debt owed by Allen[,]” Opening Brief at
9-10, is directly contradicted by the authorities they rely upon.
It is in any case clear that the Eagles m stakenly

characterize the Assignnent as an assignment for collection. The

Assi gnnent was an assignnent of all legal and equitable rights in

the debt. The Eagles retained no equitable interest therein. The

Assi gnnent stated, in pertinent part:

THI' S ASSI GNMENT OF CLAI MS AND | NTERESTS
(“ASSI GNMENT”), effective as of the 1st day of
Novenber, 1994, by and between, PAUL K. EAGLE and JOHN
A. EAGLE, both of Honolulu, Hawaii (“Assignors”)and
PLANT RESEARCH CORPORATI ON, a duly formed Hawai
Cor poration ("Assignee");

WI-T-N-E-S-S-E-T-H

WHEREAS, Assignors |oaned the sum of $100, 000. 00
to Jerry E. Allen (“Allen”) and David O. Gillette,
deceased, as part of their investment in a Palm Tree
sal es project (“Project”) located at 41-650 Wai kupanaha
Street, Wai manal o, Hawaii (“Site”);

WHEREAS, Assignors have a claimagainst Allen in
t he amount of $30, 000.00 arising fromthe Project
(“Al'len Clainms”);

WHEREAS, Assignors desire to assign any and al
claims which they may have against Allen to Assignee

WHEREAS, Assignee desires to accept assignnment
of said Allen Clains;
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NOW THEREFORE, in consideration of TEN DOLLARS
($10. 00) and other valuable consideration, the adequacy
of which is hereby acknow edged by the parties,
Assi gnors hereby assign, transfer and deliver to
Assignee, any and all rights, clainms, interests, causes
of actions, legal and equitable rights and remedies
which they may have against Allen, arising fromthe
Project, unto Assignees.

Al t hough “assignnments of contract rights are not
required to utilize any special wording or to be in any
particular form. . . . [they should] clearly identify the
parties and the rights assigned and those reserved[.]” 2B Am

Jur. Legal Forms 2d Assignnments 8§ 25:29 (1997). According to the

Assi gnnent, the Eagl es assigned away “any and all, rights,
clainms, interests, causes of actions, |egal and equitable rights
and renmedi es which they may have against Allen[.]” Therefore,
there is no nerit to the Eagles’ argunent that they nmaintained an
equitable interest in the debt, since they expressly assigned
t hat away.

“IQnce an unqualified assignnent is nmade, al
interests and rights of the assignor are transferred to the
assi gnee; the assignor losses [(sic)] all control over the thing
assigned[.]” Only if the “assignnent is invalid or inconplete,
[may] the assignor . . . still maintain a suit in his or her

nane.” 6 Am Jur. 2d Assignnents 8§ 155 (1999) (footnote

omtted). Thus, “[wjhen all the rights to a claimhave been

assi gned, courts generally have held that the assignor no | onger
may sue.” 6A Wight, MIler & Kane, Federal Practice and
Procedure: Civil 2d 8 1545 (1990) (footnote omtted). See, e.q.,
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Rodriques v. Confort Shipping Co., Ltd., 617 F.2d 955, 958 (2d

Cr. 1980) (“A person, . . . to whoma claimhas been assigned .
, is the real party in interest[,] . . . the right to sue is
exclusively that of the [assignee.]” (Citations omtted.)).
Because the Eagl es expressly assigned away all of their
| egal and equitable interest in the debt to PRC, the Eagles could
no | onger be considered a real party in interest in this suit to
collect the debt. “Wen the assignee is the only real party in
Interest wwthin the neaning of a statute requiring actions to be
prosecuted in the nane of the real party in interest, the assignor
is barred frommaintaining an action on the assigned claim” 6

Am Jur. 2d Assignnents 8§ 181 (1999) (footnote omtted). See,

e.q., York Blouse Corp. v. Kaplowitz Bros., 97 A 2d 465, 468 (D.C

1953) (where a statute, simlar to HRS § 634-1 (1993),°% allows an
assignee to sue inits own nanme, and a rule of court, simlar to
HRCP Rul e 17(a), requires that every action shall be prosecuted in
the nane of the real party in interest, action on an assigned
cl ai m must be brought by the assignee in its own nane).

The Eagl es’ second contention on appeal on the issue of

the court’s dismssal of their clainms is, that an express

6 HRS § 634-1 (1993) provides that “[t]he assignee of any
nonnegoti abl e chose in action, assigned in writing, may maintain thereon in
the assignee's own name any action which, but for the assignment, m ght be
mai nt ai ned by the assignor; subject, however, to all equities and setoffs
existing in favor of the party |iable against the assignor and which existed
at the time of the assignment or at any time thereafter until notice thereof
was given to the party liable, except as otherwi se provided.”
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provi sion of the Assignnent permtted themto bring this |awsuit
in their own names, thus affording them standing sufficient to
defeat a notion for summary judgnent based upon a | ack of

standi ng. That provision provides:

[ The Eagles] further agree to provide [PRC] any
and all personal assistance for the prosecution of any
claims against Allen. [The Eagl es] shall permt the
prosecution of said clains in the name of the [The
Eagl es] or in the name of the [PRC]. [ The Eagl es]
shall not charge [PRC] for any assistance which they
are reasonably requested to provide.

The Eagl es naintain that

[b]oth the Eagles and PRC interpreted this provision to
authorize the Eagles to file suit for collection in
their own names, upon request by PRC. The term “any
and all” is clearly delimting.

Clearly, if the Eagles refused to perform upon
the request of PRC, the Eagles would have been in
mat eri al breach of their contract with PRC, and the
Eagl es woul d have been subject to damages for breach.

Thus, the evidence clearly shows that the Eagles
had a definite “personal stake” in the debt owed by
Al |l en. If the Eagles refused to carry out their
contractual obligations to sue Allen for the debt, PRC
coul d have sued them for breach of contract and
damages. Because the overwhel m ng evi dence shows that
the Eagles clearly had a financial stake in performng
under the 1994 Assignnent, they certainly had
“standing” to sue Allen herein. The summry judgment
granted by the Lower Court ought to be reversed, and
this case remanded for trial

Opening Brief at 11-12 (case and record citations onmtted;
enphasis in the original).

Here again, the argunent is skewed by the parties’
overall m sconception that this is a case of standing as opposed
to a question of the real party in interest. On its face, then,
the Eagl es’ second argunent on appeal is as msplaced as their

first. Gven the proper distinction, the true question for us is
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whet her this express provision of the Assignnent rendered the
Eagles the real party in interest in this case.

In interpreting a contract, “contractual ternms should
be interpreted according to their plain, ordinary neaning and

accepted use in common speech.” State FarmFire v. Pacific

Rent-All, Inc., 90 Hawai i 315, 324, 978 P.2d 753, 762 (1999)

(citation omtted). G ven the unanbi guous | anguage of the
Assignnment, the circuit court correctly concl uded that,
“[a]lthough [the Eagles] may ‘permt’ [PRC] to prosecute the
clainms in their names, the assignnment does not permt [the

Eagl es] to prosecute the clains.” As we have concluded, the
Eagl es, through the Assignnent, conveyed to PRC all of their

| egal and equitable interest in the debt. Hence, only PRC could
pursue the clains, whether inits own nane or in the Eagles’
nanes. Neither scenario appears in this case.

Because it is HRCP Rule 17(a) that governs this case,
the critical inquiry is whether there was a tinely ratification
by PRC of the comrencenent of the case, or a tinely substitution
or joinder of PRCin the case. The |ast sentence of HRCP Rule
17(a) provides, in pertinent part, that “[n]o action shall be
di sm ssed on the ground that it is not prosecuted in the nanme of
the real party in interest until a reasonable tine has been
al l owed after objection for ratification of cormencenent of the
action by, or joinder or substitution of, the real party in
interest[.]”
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The Eagl es contend that Andrews’ second decl arati on,
made on their behalf, amunted to a ratification by PRC of the
commencenent of the action. Although Andrews therein recites that
“I amthe Vice-President of [PRC],” he nowhere declares that PRC
ratified the coimencenent of the action. He instead declares that
“l encouraged and authorized the Eagles to bring the | awsuit
against [Allen] in their . . . own nane, as provided for in the
Assi gnnent.” (Enphasis added.) Indeed, his encouragenent and
aut hori zation had to be purely personal, “[b]ecause [PRC] has had
other dealings with [Allen] separate and apart fromthe debt owed
on the [Palm Tree Project.]” His declaration nakes it clear that
PRC wanted nothing to do with the collection action against Allen:
“I'n any event, because of [PRC s] separate and other dealings with
[Allen], | intend to formalize an assignnent back to the Eagles,
of the Assignnent.”

In contrast, Andrews’ first declaration, made on Allen’s
behal f, declared his status as vice president of PRC, and
expressly noted that his actions were “on behalf of [PRC].” That
first declaration also nade it clear that PRC owned, by virtue of
the Assignnent, “all clainms [the Eagles] had against [Allen]
arising from[the Palm Tree Project,]” and that “[PRC] has not
reassigned its clainms against [Allen] to any party.”

As late as the final hearing on the notion for sumary
judgment, the Eagles were still unable to denonstrate that the
real party in interest, PRC, was willing to either ratify their
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commencenent of the lawsuit, reassign the debt back to them or
participate in the lawsuit by way of substitution or joinder.
HRCP Rule 17(a). Asked by the court whether “M. Andrews
reassignfed] the interest back[,]” counsel for the Eagles
replied, “Not at this point. But in the discussion which
preceded his signing of the [second] declaration, his wife is
peripherally involved in order [(sic)] their dealings are with
[Allen]. And we discussed that but he said he’'s not ready at
this point, there has to be sone accountings done, quite frankly,
because noni es have passed back and forth between the parties.”
The Eagl es neverthel ess held out the possibility that
such a resolution of the question m ght yet take place: “He
would be willing to cone on as a plaintiff, additional plaintiff,
substitute in as a plaintiff, even said he woul d be a def endant
since it could be interpreted an [(sic)] obligation by him?”
They therefore proposed that the court hold off on a final ruling
on the notion pending such a resolution: “[BJut if this Court’s
in any way inclined to grant sunmary judgnent, then perhaps you
can put on a condition that unless it’s anended within two or
four weeks or sonmething, then we would file an appropriate
amendnment . . . [i]ncluding PRC as a plaintiff, which would
clarify once and for all.” Yet the record is devoid of any
indication that, in the nonth between the final hearing on the

notion and the entry of the court’s order granting the notion,
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the Eagles attenpted to effect any ratification, reassignnment,
substitution or joinder.

The Eagles were certainly aware of the problemearly on.
Starting a little over a nonth after the filing of the conplaint,
Kodachi wote to Benco on three separate occasi ons seeking
clarification of the Assignnent, and voluntary dism ssal of the
conpl ai nt absent reassignnent of the debt back to the Eagles.

And the Eagles were certainly afforded “a reasonabl e
time . . . after objection for ratification . . . , or joinder or
substitution[.]” HRCP Rule 17(a). The notion for summary

j udgnment, constituting the HRCP Rule 17(a) objection, Langondino,

7 Haw. App. at 596, 789 P.2d at 1132 (“the [defendants] raised
their HRCP Rule 17(a) objection by a notion for sunmary judgment

[ based on the concept of standing]”), was filed on June 2, 1999.7
The hearing on the notion was continued by stipulation from June
25, 1999 to July 7, 1999. Following the July 7, 1999 hearing, the
court apparently allowed a HRCP Rul e 56(f) continuance to the
final hearing date of August 4, 1999, for the express purpose of
affording the Eagles the chance to submt supplenental filings in

opposition to the notion.

7 Not to mention Allen’s April 26, 1999 answer to the conplaint,

that raised the affirmative defenses of |lack of standing and the real party in
interest.
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We conclude that “a reasonable tine [was] allowed after
objection for ratification of comencenent of the action by, or
j oi nder or substitution of, the real party in interest[.]”
Because the Eagles effected no reassignnment, ratification,
substitution or joinder in that tinme, their conplaint was subject
to dismssal. HRCP Rule 17(a). “[l]t has been held that when the
determ nation of the right party to bring the action was not
difficult and when no excusabl e m stake had been made, then the
| ast sentence of [Federal Rules of G vil Procedure] Rule 17(a) was
not applicable and the action should be dismssed.” 6A Wight,
M|l er & Kane, Federal Practice and Procedure: Civil 2d 8§ 1555
(1990) (footnote onmitted).® The circuit court therefore did not
abuse its discretion in dism ssing the Eagles’ conplaint.
B. Frivolous Lawsuit.

HRS 8§ 607-14.5 provided, in pertinent part:

In any civil action in this State where a party
seeks money damages or injunctive relief, or both,
agai nst another party, and the case is subsequently
deci ded, the court may, as it deems just, assess
agai nst either party, and enter as part of its order,
for which execution may issue, a reasonable sum for
attorneys’ fees, in an amount to be determ ned by the
court upon a specific finding that the party’s claim
or defense was frivolous. . . . In determning the
award of attorneys’ fees and the amounts to be
awarded, the court nust find in witing that al
claims or defenses made by the party are frivol ous and

8 Cf. Hayashi v. Hayashi, 4 Haw. App. 286, 290 n.6, 666 P.2d 171
174 n.6 (1983) (“Rule 60(b), HFCR [Hawai‘ Famly Court Rules], is simlar to
Rul e 60(b), Hawaii Rules of Civil Procedure (HRCP) and Rule 60(b), Federal
Rul es of Civil Procedure (FRCP), except for some m nor variations which do not
affect the provisions concerned here. Therefore, the treati ses and cases
interpreting HRCP, Rule 60(b) and FRCP, Rule 60(b) provide persuasive
reasoning for the interpretation of HFCR, Rule 60(b).").
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are not reasonably supported by the facts and the | aw
in the civil action.

The circuit court’s finding that a claimwas frivol ous
is reviewed under the clearly erroneous standard. “A finding is
clearly erroneous where the court is left with a firmand
definite conviction that a m stake has been commtted.” Coll v.
McCarthy, 72 Haw. 20, 28, 804 P.2d 881, 886-87 (1991) (citation
omtted). Aclaimis frivolous if it is “manifestly and pal pably
wi thout nmerit.” 1d. at 29, 804 P.2d at 887 (citation and
internal quotations marks omtted). A circuit court’s decision
whet her to award attorneys’ fees is reviewed under the abuse of
di scretion standard. 1d.

Here, the Eagles were informed by Allen early in the
course of the action that the issue of the real party in interest
was di spositive and required resolution one way or another. The
court afforded them a reasonable tinme after objection to rectify
the situation. Yet their only course of action to the last was to
counsel patience. Because the Eagles clearly had no claim
because they were not the real party in interest — their
apparent hope that PRC woul d make t hem such notw t hstandi ng —-
and hence their lawsuit was “mani festly and pal pably w t hout
merit[, ]” id. (citation and internal quotation marks omtted),
we cannot say under all the circunstances of the case that the

court’s finding that their lawsuit was frivol ous was clearly
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erroneous, or that its decision thereon to award attorneys’ fees
was an abuse of discretion.

C. Amount of the Attorneys’ Fees Awarded.

The Eagl es contend that the attorneys’ fees awarded by
the circuit court are “exorbitant, and totally out of proportion
to the anount of work reflected on the Record herein.” They
charge that “[f]our attorneys, plus one paral egal, sinply
‘churned’ this sinple and straightforward case.” They argue, in
addition, that “[t]he Lower Court nerely and arbitrarily
determ ned that $10,000 would be the fees assessed for this case.”
Opening Brief at 18 (internal quotation marks added and record
citations omtted). W find their arguments unpersuasive.

W review the anount of attorneys’ fees awarded under

t he abuse of discretion standard. Pi edvache v. Knabusch, 88

Hawai i 115, 118, 962 P.2d 374, 377 (1998).

Allen’s attorney requested a total of $15,869.80 in
attorneys’ fees, exclusive of general excise tax. He submtted to
the court an affidavit setting forth detailed tinme sheets for the
four attorneys and one paral egal that had worked on the case,
along with information about their respective hourly rates. The
ti me sheets accounted for the billable hours devoted to “the
eval uati on and analysis of the allegations set out in [the
Eagl es’] Conplaint, the preparation of a defense strategy,

comuni cations with [Allen], and with [Benco], and the
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presentation of [Allen’s notion for summary judgnment and for
sanctions], including the supporting and surreply Menoranda and
the preparation of post-hearing Orders as directed by the
Court[.]”

Based on the affidavit submtted by Allen’ s attorney,
and our independent review of the record, we cannot say that the
court abused its discretion in awardi ng $10,000.00 in attorneys’
fees to Allen. The substantial decrease fromthe anmount requested
nmore than reasonably accounts for any arguably inapplicable,

duplicative or excessive fee charges itemzed in the affidavit.

IV. Conclusion.

For the foregoing reasons, we affirmthe circuit court’s
Cct ober 14, 1999 final judgnent.

DATED: Honol ul u, Hawaii, August 21, 2001.
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