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The State of Hawai‘ (State) appeals the August 15,

udgnent of the district court of the second circuit, the

Honorable Ruby A Ham |i, judge presiding, that dism ssed with

prejudice the crimnal case agai nst Defendant-Appellee Harry Pau

Sonbel

on, |11l (Sombel on).

Sonbel on was charged with theft in the fourth degree,

in violation of Hawaii Revised Statutes (HRS) § 708-833(1)

(1993)

.1 At his arraignnent, Sonbel on pleaded nolo contendere

Hawaii Revised Statutes (HRS) 8§ 708-833(1) (1993) provides:

Theft in the fourth degree. (1) A person
commts the offense of theft in the fourth degree if
the person commits theft of property or services of
any value not in excess of $100

(2) Theft in the fourth degree is a petty
m sdemeanor

(continued...)



to the charge, which plea the court i mredi ately accepted.
However, after the court heard a proffered version of the case,
and questioned Sonbel on on the circunstances, the court sua
sponte W t hdrew Sonbel on’s plea and di sm ssed the case with
prej udi ce.

The State contends on appeal that the court abused its
discretion in dismssing the case agai nst Sonbel on. W agree.
Accordi ngly, we vacate the judgnment of dism ssal and remand for
entry of a plea of not guilty and further proceedi ngs consi stent

with this opinion.

I. BACKGROUND.

Sonbel on cane before the court for arrai gnnent on

August 15, 2000. The follow ng transpired:

[ DEFENSE COUNSEL]: Good morning, Your Honor
Public Defender . . . on behalf of [Sonmbelon], who is
present in court.

THE COURT: Good morning. Thank you for seeing
[ Sombel on] . ?

[ DEFENSE COUNSEL] : [ Sonmbel on] woul d take
responsibility for his actions on that date and pl ead
no contest to the Theft in the Fourth Degree, Your
Honor . I'll be moving to defer the acceptance of no
contest. This is [Sonbelon's] first time in court.

Y(...continued)

HRS § 708-830(1) (1993) provides that “[a] person commts theft if the person
. . . obtains, or exerts control over, the property of another with intent to
deprive the other of the property.”

y In an earlier proceeding that day, Sombel on appeared pro se. He
was served with a copy of the conmplaint and said that he understood the
charge. The court explained to himthat he was charged with a crinme, a petty
m sdemeanor carrying a thirty-day jail termand a $1000 fine. The court then
referred himto the public defender for representation.
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[ PROSECUTOR]: Actually, that is not quite true
This is [Sombelon’s] first conviction for Theft in the
Fourt h Degree, Your Honor. He has been in court
before on a disorderly conduct and (indiscernible)
invol ving m nors. He was convicted of disorderly
conduct 12-9-98 (phonetic).

[ DEFENSE COUNSEL]: This is the first time for a
t heft, Your Honor.

[ PROSECUTOR]: Yes, that is correct.

[ DEFENSE COUNSEL] : [ Sonbel on] had informed me.

THE COURT: Good morning, [Sonbelon]. You are
here for the Theft in the Fourth Degree charge. Do
you know what the maxi mum penalties are?

[ SOMBELON]: Yes. Yes, ma'am

THE COURT: And your counsel indicates you're
entering a plea of no contest. Is that correct?

[ SOMBELON]: Yes, ma'am
THE COURT: Anybody putting any pressure on you?

[ SOMBELON] : No, ma'am

THE COURT: At this time, this Court will accept
this plea of no contest, but your counsel indicates
that she'll be moving to defer this plea, okay.

Any questions on that?

[ SOMBELON] : No, ma'am

THE COURT: The Court will accept the plea of no
cont est.

Where did this happen?

[ PROSECUTOR] :  Your Honor, this actually
occurred at the police station, he made a written

statement in which he relates, I"'mwiting a statement
of what happened (inaudible). | found a purse at the
O d Navy Store, decided to take the purse to safer
hands (phonetic). ©On the way to the police station, |
t ook $100. I regret doing what | did and now I can
see (inaudible) will hurt nme nore -- hurt nmore than
me, but the owner, as well. I"I'l never touch anything

that doesn't belong to me again.

What happened was, he was at the police station
and just outside was observed by the dispatcher who
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was outside on a break, to open the wallet, take $100
out and then go into the police station. He t hen
turned in the purse as part of the lost and found, but
the di spatcher had seen him renove the $100 prior to
returning the item

[ DEFENSE COUNSEL]: Correct, Your Honor. We
stipulate to the fact, [Sonbelon] did explain to nme
what happened. He was in the process of returning a
purse that he found to the police department, but
unfortunately, he nmade a m stake and took out the
money that was in the purse, Your Honor.

He's very nervous today and he realized what he
did was wrong and he wi shes to take responsibility for
this.

THE COURT: [ Sonbel on], is there anything you'd
like to say?

[ SOMBELON] : No, ma' am

THE COURT: \What happened here? Why did that
happen? Where did you find this purse?

[ SOMBELON] : I found it outside of the store
O d Navy.

THE COURT: O'd Navy. And then, you took it al
the way to the police station?

[ SOMBELON] : Yes, ma'am

[ PROSECUTOR] :  Your Honor, (inaudible) |ady that
she had put it down while shopping and then when she
turned back she couldn't find it. So she reported it
st ol en.

THE COURT: You said you found it outside of Od
Navy?

[ SOMBELON] : Yes, ma'am

THE COURT: Where was it, where outside?

[ SOMBELON] : Ri ght near the —- next to the door.
It was right before exiting the door, it was |ike
right on the —- it was still inside of the store, but
it was |like outside of the |aundry. It was |ike on

the counter, basically, nostly outside of the store
THE COURT: So you found the purse there?
[ SOMBELON]: Yes, ma'am

THE COURT: How cone you didn't take it to [the]
people in the store if it was still in the store?
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[ SOMBELON] : No reason, ma'am just decided to
take it to the police station.

[ PROSECUTOR] :  Your Honor, the police report
sai d [ Sombel on] handed the officer at the time at the
police station, the purse, that he found it within the
O d Navy clothing store. There’'s also a substation
right there in the structure, the mall, police
station.

THE COURT: So what was going through your m nd
[ Sonmbel on]? You picked up a purse in the store, you
deci ded —- what was going on there? Were you
t hi nki ng, oh, you found the purse, perhaps there is
some nmoney in it, what should |I do with it, nobody
will notice it's m ssing? What did you think?

[ SOMBELON] : It was very tenmpting, ma' am but
had gone to the police station.

THE COURT: You were tenpted?

[ SOMBELON]: And then on the way | was deciding
to return the purse (inaudible).

THE COURT: \What caused you to finally decide
that it wasn't yours for the taking?

[ SOMBELON]: When | entered the police station
and | realized, | did this in front of a police
station, it wasn't a brilliant idea at all. I knew |
was in trouble, so mght as well return the purse

[ PROSECUTOR] :  Your Honor, from what he is
telling this Court, he took that purse fromwi thin the
O d Navy, left without the intention of returning
| ater decided he was going to return it. Then going
to the police station (inaudible).

THE COURT: MWhat this Court is concerned with is
[ Sonbel on], you're here, you're nervous, you've
entered your plea of no contest, you're asking that
this Court consider that this theft be remved from
your record if you comply. Mhat this court is
concerned with is, what was going on there, is this
somet hing that you're going to try again in the
future?

You're going to — the purse was actually in a
pl ace where you could have returned it ASAP, and then
t he owner wouldn't have been as worried or had to
report it.

How long did it take you to get from O d Navy to
the police station? Did you go straight there, were
you —-



[ SOMBELON] : Approximately 45 m nutes.
THE COURT: 45 mnutes it took you.

[ DEFENSE COUNSEL]: Your Honor, she said that
she |l ost the purse at 1430 hours and it was turned in
at the police station at 1528. So about an hour
| ater.

THE COURT: So, [Sonmbelon], how would you
convince this Court that this is not going to happen
agai n? What would you be able to say? The
circumstances seem so — the intent there, to deceive.

[ DEFENSE COUNSEL]: Your Honor, | also have
further reading on this report, (inaudible)
informati on that the woman whose purse it was returned
to the store, because she couldn't find it in the
store, went to see if she left it in her car, cane
back to the store and sonmeone within the store told
her that a male said he found her purse and took it to
the police station to be turned in as found property.

THE COURT: Ah, saving grace, [Sonbelon]. You
reported it. You didn't tell this Court that. You're
nervous.

This court was under the inpression, you found
it, you thought, okay, |I'mjust going to hold onto
this thing and think about what to do with it, but it
appears that when you found it, you reported it.
That's good, [Sombel on], because now the owner knows
where to go. That's good.

[ DEFENSE COUNSEL]: So there is no intention to
(i naudi bl e)the owner of her purse, but he did admt to
the m stake of opening it. He was acting responsibly
by returning it to the police department.

THE COURT: So now, the other part was what you
said, taking the $1007?

[ DEFENSE COUNSEL] : He's informed me that he
returned the $100 that day, Your Honor.

THE COURT: How long did it take you until you
deci ded that you were going to return it?

[ DEFENSE COUNSEL]: Your Honor, the police

(i naudi ble) that time, that time he was confronted by
the police officer, he returned the noney.

[ SOMBELON]: The police officer asked me, did
you take anything fromthis purse. | said, yes, sir.
I returned the $100 back to the police officer there.

THE COURT: How ol d are you, [ Sombel on]?
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[ SOMBELON]: 21, ma' am

[ DEFENSE COUNSEL] : I did inform|[Sombel on] of
his rights, pre-sentence investigation report, our
recommendation to waive that right and he understands
that it will be entered (inaudible) recommendation to
Your Honor and if he waives that right he can have
this case read before you today.

THE COURT: [ Sonbel on], you're 21 years old, you
use it for this deferred, you can't ever use this
deferral again, if this should happen. Do you think
it's going to happen again?

[ SOMBELON] : No, ma' am

THE COURT: What do you plan to do with yourself
now? What are you going to do? You're going to
school, are you going to go to work? You're going to
stay out of this courtroon?

[ SOMBELON]: That is my main goal, ma' am
THE COURT: Mai n goal
[ SOMBELON]: Stay out of this courtroom

[ DEFENSE COUNSEL]: He informed me that he has
[two] jobs that he just got laid off from Domi no's
and where?

[ SOMBELON] : Enpl oyer's Options (phonetic).

[ DEFENSE COUNSEL] : Enpl oyer's Options. He's
only working that one job currently now, but he was
enpl oyed at Domi no's and Enpl oyer's, but he just got
laid off from Dom no's.

Ri ght ?

[ SOMBELON] :  Yeah. I quit Dom no's, ma' am
There was a run down on nmy vehicle, it was the first
vehicle | ever had, wear and tear ny first and only
vehicl e.

THE COURT: So [ Sombel on], after hearing
everything presented and |I'm getting a better
perspective of what happened here. The no contest
pl ea that you entered is withdrawn. The matter is
di sm ssed with prejudice

[ DEFENSE COUNSEL]: Thank you, Your Honor.

[ SOMBELON]: Thank you, ma'am



THE COURT: [ Sonbel on], what you did was a good
deed, but where you fell through is removing those
items. Okay?

[ SOMBELON] : Under st ood, ma' am

[ PROSECUTOR] :  Your Honor, the State would
object to the Court dism ssing this matter (inaudible)
no contest plea (inaudible).

THE COURT: The objection will be noted.

The bail that has been posted will be applied.
It appears that this is more of a nightmare that
[ Sombel on] had ever thought the consequences would
| ead to.

[ DEFENSE COUNSEL]: Thank you, Your Honor.

THE CLERK: The bail is returned.
(Foot note supplied.) Judgnment of dism ssal was entered on the
court’s cal endar the sane day. On August 21, 2000, the State

filed this appeal.

II. ISSUE PRESENTED.

The State contends on appeal that the court abused its

di scretion in dismssing the charge with prejudice.

IITI. STANDARD OF REVIEW.

Atrial court’s dismssal of a crimnal case with
prejudi ce under the inherent powers of the courts is reviewed for

an abuse of discretion. State v. Mriwake, 65 Haw. 47, 56, 647

P.2d 705, 712 (1982). An abuse of discretion occurs if the trial
court has "clearly exceeded the bounds of reason or disregarded
rules or principles of law or practice to the substanti al

detriment of a party litigant.” Anfac, Inc. v. WiKkiKki
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Beachconber Inv. Co., 74 Haw. 85, 114, 839 P.2d 10, 26 (1992)

(citation omtted).

IV. DISCUSSION.

Sonbel on entered a plea of nolo contendere.?
| medi ately after Sonbel on entered his plea, the court accepted
the plea.* The court then proceeded to engage Sonbel on, his
counsel and the prosecutor in a colloquy. After hearing fromthe
participants, the court sua sponte W thdrew Sonbel on’s plea and
di sm ssed the case with prejudice.

In doing so, it appears the court “disregarded rules or
principles of |law or practice to the substantial detrinent of a

party litigant[,]" Anfac, Inc., 74 Haw. at 114, 839 P.2d at 26

(citation omtted), the State, and thus abused its discretion.

R Before Sombel on entered his nolo contendere plea, the district
court informed himthat the charge against himwas a crime and that he faced
certain penalties upon conviction of that crime. In turn, Sombel on confirmed

that he understood the charge and the applicable penalties, and that no one
was putting any pressure on him We question whether this colloquy was
adequate to enable the court to determ ne, as required, the constitutiona
question whet her Sonbel on’s plea was offered knowi ngly, intelligently and
voluntarily. See State v. Topasna, 94 Hawai ‘i 444, 452-55, 16 P.3d 849
857-60 (App. 2000); Hawai‘ Rules of Penal Procedure (HRPP) Rule 11 (2000).

y That the court accepted Sombelon’s nolo contendere plea
i medi ately after it was entered is somewhat anomal ous, because the court
during the bal ance of the hearing appeared to be deciding whether to defer
acceptance of the plea pursuant to HRS chapter 853 (1993 & Supp. 2000)
(providing, in relevant part, that the court may defer acceptance of a guilty
or nolo contendere plea for a term and under conditions, and that upon the
defendant’ s conpletion of such termin conmpliance with such conditions, the

court shall discharge the defendant and dism ss the charge). At any rate, we
observe that HRPP Rule 11(b) provides: “A defendant may plead nolo contendere
only with the consent of the court. Such a plea shall be accepted by the

court only after due consideration of the views of the parties and the
interest of the public in the effective adm nistration of justice.”
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Hawai i Rul es of Penal Procedure (HRPP) Rule 11(a)(1) (2000)

provi des t hat

[a] defendant may plead not guilty, guilty or nolo
contendere. If a defendant refuses to plead or if the
court refuses to accept a plea of guilty or nolo
contendere or if a defendant corporation fails to
appear, the court shall enter a plea of not guilty.

(Emphasis supplied.) After the court refused to accept
Sonbel on’ s nolo contendere plea, it was required to enter a plea
of not guilty and proceed on with the case.

Sonbel on argues, however, that because a factual basis
for his plea was | acking, the court properly refused to accept
the plea, pursuant to HRPP Rule 11(f) (“Notw thstanding the
acceptance of a plea of guilty, the court shall not enter a
j udgment upon such plea w thout making such inquiry as shal
satisfy it that there is a factual basis for the plea.”). But
this argunment is neither here nor there, because the issue on
appeal is not whether the court erred in refusing to accept the
pl ea, but whether the court abused its discretion in sua sponte
di sm ssing the charge with prejudice after it had w thdrawn the
plea. The argunent is, in any event, not well taken on its own
terns, because Sonbelon’s plea was nolo contendere, not guilty,
and a nolo contendere plea may be accepted by the court without a

factual basis therefor. State v. Merino, 81 Hawai«i 198, 219,

915 P.2d 672, 693 (1996).

Sonmbel on al so argues that the court possessed the
i nherent power to sua sponte dismiss the charge with prejudice.
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Sonbel on relies upon the Hawai ‘i Suprene Court’s opinion in

Mor i wake, supra.

Mori wake was indicted for mansl aughter and went through

two trials, both of which resulted in hung juries. Before a
third trial could be had, Moriwake brought a notion to dismss.
Because all three trials would have involved virtually the sanme
evidence, and in light of the two hung juries and the various
hardships a third trial would have visited upon Mriwake, the
trial court dismssed the charge with prejudice. Mriwake, 65
Haw. at 48-50, 647 P.2d at 708-009.

In affirmng, the suprene court held:

That aspect of the judicial power which seeks to
adm ni ster justice is properly invoked when a trial
court sua sponte dism sses an indictment with
prejudice foll owi ng the declaration of one or nore
m strials because of genuinely deadl ocked juries[.]

Id. at 55, 647 P.2d at 712 (internal quotation marks omtted).

The suprene court described that power, thus:

But speaking generally, the inherent power of the
court is the power to protect itself; the power to
adm ni ster justice whether any previous form of remedy
has been granted or not; the power to promul gate rules
for its practice; and the power to provide process
where none exists.

Id. at 55, 647 P.2d at 712 (citation and internal quotation marks

omtted). See also id. at 55 n.13, 647 P.2d at 712 n.13; HRS

8 603-21.9 (1993) (in pertinent part, “[t]he several circuit
courts shall have power: . . . (6) To . . . do such other acts

and take such other steps as may be necessary to carry into ful
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effect the powers which are or shall be given to them by |aw or

for the pronotion of justice in matters pendi ng before theni).
The suprene court in Mriwake set down an anal yti cal

framework for use in deciding whether to invoke this particular

I nherent power of the courts:

Simply put, it is a matter of bal ancing the
interest of the state against fundamental fairness to
a defendant with the added ingredient of the orderly
functioning of the court system The factors which
the trial court should consider in undertaking this
bal ance include the follow ng: (1) the severity of
the offense charged; (2) the nunber of prior mstrials
and the circumstances of the jury deliberation
therein, so far as is known; (3) the character of
prior trials in terms of |length, conmplexity and
simlarity of evidence presented; (4) the likelihood
of any substantial difference in a subsequent trial
if allowed; (5) the trial court’s own evaluation of
relative case strength; and (6) the professiona
conduct and diligence of respective counsel
particularly that of the prosecuting attorney.

Mori wake, 65 Haw. at 56, 647 P.2d at 712-13 (brackets, citations
and internal quotation marks omitted).

Clearly, considering the facts of Moriwake, its
hol di ng, and the anal ytical framework presented therein, the
i nherent power described and applied in Mriwake was not properly
appl i ed here, where there was no previous trial at all. The

suprene court confirnmed this conclusion in State v. Al vey, 67

Haw. 49, 678 P.2d 5 (1984), wherein it observed:

Al vey has not cited a single authority for the
proposition that a trial judge has the inherent power
to dism ss an otherwi se valid indictment prior to the
defendant’s first trial. Nor could we, for a judge’'s
i nherent power to dismi ss an indictment is not so
broad. Wthin the federal system

a federal court is enpowered to dism ss an
i ndi ct ment on the basis of governmental or
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prosecutorial msconduct. . . . However,
such supervisory power will be used to
dism ss an indictment only when the

m sconduct represents “a serious threat to
the integrity of the judicial process.”

United States v. Everett, 692 F.2d 596, 601 (9th Cir.
1982); see also, United States v. Samango, 607 F.2d
877 (9th Cir. 1979). Other state courts require a
“clear denial of due process,” People v. Mller, 100
I11. App. 3d 122, 426 N.E.2d 609, 614 (1981), evidence
some constitutional right has been violated, State v.
Gaffey, 92 N.J. 374, 456 A.2d 511, 515 (1983),
arbitrary action, or governmental m sconduct. State
v. Dailey, 93 Wash.2d 454, 610 P.2d 357, 359 (1980).

Id. at 57-58, 678 P.2d at 10 (reversing the trial court’s
deci sion, based in part upon its inherent power ‘a | a Mriwake,
to dism ss a prison drug possession charge without a trial
because a prison disciplinary commttee had previously concl uded
there was insufficient evidence to sustain the charge).

The charge agai nst Sonbel on was di sm ssed without a
trial; indeed, w thout any proper evidence before the court.
Short shrift, if any, was given to the State' s interest,
Mori wake, 65 Haw. at 56, 647 P.2d at 712-13, and we cannot avoid
the conclusion that the court abused its discretion in dismssing
t he charge.

In this respect, Sonbelon argues that the court’s
Mori wake di smissal of the charge was proper because its coll oquy
reveal ed no probable cause to believe he had commtted the
charged offense of theft in the fourth degree. Sonbel on contends
t he col |l oquy showed, instead, that he was a Good Sanaritan

turning the purse in to the police |ost-and-found.
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The i nherent power of the court invoked in Mriwake
does not include, however, the power to find the evidence wanting
before trial and hence to dism ss. As the supreme court stated

in State v. Lincoln, 72 Haw. 480, 825 P.2d 64 (1992):

In Alvey we made cl ear that, even if “there are
serious questions” about a material element of a
crime, it is not within the trial court’s discretion
to usurp the function of the trier of fact before
trial. 67 Haw. at 58 n.6, 678 P.2d at 11 n.6.

In the instant case, the |lower court was not
confronted with the prospect of a third trial based on
evidence which had failed to convict a defendant two
previous tines. Rat her, the trial court faced the
prospect of a third trial following two prior
convictions, albeit with a |l esser quantum of evidence
than previously available. While it m ght be true
that significant evidence cannot be presented if [the
murder-for-hire triggerman] does not testify, the
State still possesses sone evidence against [the
mur der-for-hire empl oyer]. It is not for the trial
court to weigh the evidence in determ ning whether to
proceed to trial

Id. at 491-92, 825 P.2d at 71 (footnote onmtted). W nust |eave
for further proceedings the gquestion Sonbel on woul d have the

trial court preenpt.

V. CONCLUSION.

Accordingly, we vacate the district court’s August 15,
2001 j udgnent of dism ssal and remand for entry of a plea of not

guilty and further proceedi ngs consistent with this opinion.
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Ther eupon Sonbel on may, of course, again tender a plea of nolo
contendere or guilty, for deferral or acceptance, as he sees fit.

DATED: Honol ul u, Hawai i, November 26, 2001.
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Associ at e Judge
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