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The lawsuit underlying this appeal was brought by
Plaintiff-Appellant Robert Norton Mran (Mdran or M. Mran) to
enforce a contract for the sale of real property and to obtain
damages resulting fromthe all eged breach of the contract.
Applying its "inherent equity and supervisory powers as well as
its inherent power to control the litigation process[,]" the
Circuit Court of the First Circuit (the circuit court) dism ssed
Moran's conplaint with prejudice, and set aside an agreenent that

had been reached to settle the | awsuit.



We conclude that the circuit court did not err in
setting aside the settlenment agreenent. However, we concl ude
that the part of the circuit court's order that dism ssed Mran's
conplaint with prejudice nust be set aside. W renmand for
further proceedi ngs consistent with this opinion.

BACKGROUND

A The Contract

Moran is a licensed real estate broker. It appears
fromthe record that on August 16, 1990, Mran and
Def endant - Appel | ee Walter P. Guerreiro (Guerreiro or
M. Querreiro) signed a Deposit, Receipt, Ofer and Acceptance
(DROA) (the August 16, 1990 DRCA), by which Moran agreed to
purchase, and Guerreiro agreed to sell, certain real property
| ocated in Hal eiwa, Oahu (the subject property) for
$495, 000. 00.*

Thereafter, it was apparently discovered that Guerreiro
could not convey clear title to the entire subject property,
whi ch consi sted of three separate parcels. Parcel 1, identified

under Tax Map Key (TMK) 6-2-004-029 and title to which stenmmed

v The August 16, 1990 Deposit, Receipt, Offer and Acceptance (DROA)
is not in the record on appeal, so we are unable to confirmthe $495, 000. 00
price.



from Land Comni ssion? Award (L.C. Aw.) No. 7342, included
14,475 square feet of land. Pursuant to an order entered by the
circuit court in Special Proceeding No. 86-1007, Guerreiro, as
Trustee under the Last WII| and Testanent of Manuel Cuerreiro,
Deceased (Manuel's Estate), had the authority to sell Parcel 1.
Guerreiro, as Trustee for Manuel's Estate, held simlar authority
to sell Parcel 2, title to which stemmed fromL.C. Aw. Nos. 2725,
2692, 3940, 2699, and 3373-B. Parcel 3, which enconpassed about
two-thirds of an acre and title to which stemmed fromL.C Aw
No. 2752, was owned as foll ows:

. Est at e of Nuha Kahal ewai, Deceased (Nuha's

Estate), undivided 2/18th interest;
. Estate of Nana Kahal ewai, Deceased (Nana's

Estate), undivided 2/18th interest;

2 The "Second Act of Kamehaneha |11, entitled 'An Act to Organize
t he Executive Departments of the Hawaiian |Islands,' pt. I, ch. VII, art. IV,
S. L. 1845-6, p. 107, effective February 7, 1846[,]" provided for the
establi shment of the Board of Comm ssioners to Quiet Land Titles, commonly
referred to as the Land Conm ssi on. In re Land Title, Robinson, 49 Haw. 429
430- 32, 421 P.2d 570, 572-73 (1966). The purpose of the Land Comm ssion was
to investigate and finally ascertain or reject "all claims of private
i ndi vi dual s, whether natives or foreigners, to any | anded property acquired
anterior to the passage of this Act." J. Chinen, The Great Mahele: Hawaii's
Land Division of 1848 8 (1958) (internal quotation marks om tted).

Cl ai mants before the Land Comm ssion presented their
claims "against the King or Government, as the source of al

title." Thurston v. Bishop, 7 Haw. 421, 431. Cl ai mnts had
no titles, and the act creating the Land Conmm ssion
"provided a method by which titles could be obtained." 1d.
at 433.

In re Land Title, Robinson, 49 Haw. at 438, 421 P.2d at 576
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. Lydi a Sharpe (Sharpe), undivided 1/18th interest;
. Guerreiro, as Trustee for Manuel's Estate,
undi vi ded 13/18th interest.
Parcels 2 and 3, which enconpassed a total of 211,384 square feet
of | and, had been consolidated for tax assessnent purposes under
TMWK 6-2- 004- 003.

The subject property thus included | ands under two TWK
nunbers, title to which stemmed froma total of seven awards by
t he Land Comm ssion (hereafter, L.C parcels).

Sharpe was alive when the August 16, 1990 DRCA was
executed. To rectify his inability to convey clear title to the
subj ect property, CGuerreiro sought and obtained orders fromthe
circuit court, dated June 20, 1991, in Special Proceeding
Nos. 91-208 and 91-207, nam ng hinself as Special Adm nistrator
for Nuha's and Nana's Estates, with authority to sell the
respective interests of those estates in Parcel 3.

Fol l owi ng the signing of the August 16, 1990 DROA and
the entry of the orders nam ng Guerreiro as Special Adm nistrator
for Nuha's and Nana's Estates, Guerreiro' s then-attorney prepared
a deed by which the various undivided interests in the subject
property woul d be conveyed to Moran. Sharpe signed and
acknow edged the deed before a notary public on May 7, 1992.

Guerreiro was to sign the deed as Special Admnistrator for



Nuha's and Nana's Estates and as Trustee for Manuel's Estate at
the cl osing of escrow on the subject property. |t appears,
however, that the closing never occurred, in part, because Mran
coul d not obtain the necessary financing.

By a letter to Guerreiro dated June 29, 1993, Moran
proposed terns for a new DROA for the subject property. The

|l etter stated, in relevant part, as foll ows:

This letter is a proposal to purchase the subject property
and, if approved, it would replace the old DROA which
woul d then be null and void

In hopes of finalizing this deal | am prepared to make a new
offer to replace the old contract dated August 16, 1990
This is not a cancellation of the existing contract.

I have based ny figures on the following material facts
whi ch affect the property and | have done a devel opment
anal ysis based on these facts.

First, as you know, | have been trying to secure financing
for this transaction for quit [sic] sone tinme. I have tried
all avenues and several different conpanies. Even conpani es
that specialize in higher risk, short terminvestment | oans.
Due to the nature of the circunstances that affect this
property and the overregul ation and credit crunch we are
experiencing in the | ending industry my efforts have not
been successful.

However, since you have been so patient and cooperative and
| feel that this still could be a viable deal | would Iike
to proceed with new ternms based on the foll ow ng.

After doing research on the property | discovered that
approxi mately 1/3 of the property lies within the floodway.
According to [the Department of Land Utilization], this
basically is a non-building zone. The other 2/3 of the
property lie within the flood fringe. This basically nmeans
that in order to build you nust neet strict codes for

f oundati ons and | ot grading. These are very expensive to
have engi neered and then to have constructed. . . . In the
present market, it is a risky decision to invest so nuch
noney in high tech building for this particular area



The property does not, as you know, have | egal access which
is another high risk detraction from future devel opnent and
sal es of the property.

The one redeem ng quality of this deal is the ability to
reinstate the seperate [sic] Land Court Awards that exist on
the map but have been consolidated into one TMK. On this
have not been able to get a straight answer after rigorous

inquiry. So this is still uncertain.
These will be the main risk factors |I or any other buyer
wi |l have to take in the purchase of this property.

Wth all this in mnd and in addition to the present Rea
Estate market, | amwilling to make you a nodification
proposal as foll ows.

Total purchase price to be $350,000. $150,000 in cash at
closing and the bal ance of $200,000 to be paid off over
three years at 4% with monthly paynments of principal and

i nterest.

If you are in agreement with this nodification I amwilling
to go forward with this purchase in an expeditious manner
and set a closing date of July 31, 1993

This modification offer is good through July 1, 1993 at
6:00 [p.m]

(Enmphasis in original.)

On July 1, 1993, CGuerreiro handwote a counterproposal
at the bottomof Mran's letter. Essentially, Guerreiro agreed
to Moran's ternms but insisted that he be paid an additi onal
$9, 378. 00, by separate check, to conpensate Guerreiro for the
rental incone he had | ost after evicting, at Mdiran's request, the

tenants who had been | easi ng houses on the subject property.



By a DROA dated July 31, 1993,3% Moran formalized his
of fer to purchase the subject property from Guerreiro for
$359, 378.00, to be paid as follows:

$ 15, 000. 00 Initial deposit in cash;

$ 9,378.00 Addi ti onal cash deposit, to be paid
into escrow on or before closing;

$150, 000. 00 Bal ance of down paynent, to be paid
into escrow before cl osing;

$174, 378. 00 Total cash funds from Moran (excl usive
of cl osing costs);

$200, 000. 00 By way of |ease option on remaining
property, as described in special terns
to the DROA. Mdran to have 36 nonths or
| ess to exercise this option, and during
this period, Mran to pay $5,904.00 per
nonth rent. Upon exercising this
option, all rents except 4% would go
toward the principal balance.

$359, 378. 00 Total Purchase Price
The special ternms that Moran listed in paragraph C-67 of the

July 31, 1993 DRCA were as foll ows:

1. This offer does not replace existing offer, dated

June 29 & July 1, 1993 unless this offer is accepted.

2. Upon payment of $150,000 Seller to deed to Buyer [L.C.
Aws.] 2692, 2725, 3940, 3378-B [sic], 2699 & 2752 shown on
tax map. Zone 6, section 2, plat 4, island of Oahu.

3. Upon excercise [sic] of option, Seller will deed to
[L.C. Aw.] 7342, TMK 6-2-4 Oahu. 4. During | ease option
peri od Buyer will have normal tenant rights to [L.C. Aw.]

7342 and i mprovenments. 5. Buyer to [sic] adddtional [sic]
[$]9,378.00 at closing to reinmburse Sllers [sic] for |ost

3/ Lydi a Sharpe (Sharpe) was not a party to the July 31, 1993 DROA
and it is not clear fromthe record on appeal whether she was alive at the
time this DROA was executed. Additionally, although the DROA was dated
July 31, 1993, it was signed by the parties on August 1, 1993
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rental income[.] 6. On execution of this agreement by both
parties, both parties agree that the DROA date 8/13/90 [sic]
bet ween Moran/ Guerreiro becomes null and void[.] 7. The
maj ority of the down payment is comng fromthe Sale [of]

66- 138A Wal i kanahel e. The bal ance from the buyers [sic]
share of the comm ssion and Buyers [sic] deposit[.]

8. Balance of [$]200,000 or less will be froma

1031 [exchange. 4]

(Footnote added.) Under Mran's proposal, then, Mran woul d get
title to Parcels 2 and 3 at closing, |lease Parcel 1 at a nonthly
rent of $5,904.00, and have a three-year option to purchase the
fee interest in Parcel 1 for $200,000.00. Since Mran's proposal
provi ded that upon exercise of the option to purchase Parcel 1,
all rents paid by Mran, "except 4% (the taxes), "would go
toward the principal balance," and since $200, 000. 00 di vi ded by
36 (nmonths) is equal to $5,555.56, Mdran, in essence, could
obtain title to Parcel 1 after the three-year |ease period just
by paying the nonthly rent.

Guerreiro proposed a counteroffer to Miran's July 31
1993 DROA, to "expire on August 2, 1993, 5:00 [p.m,]" by which
he agreed to the $350, 000. 00 purchase price but wanted the

$200, 000. 00 principal balance to be paid "by way of Purchase

4 A 1031 exchange is an exchange of property held for productive use
in a trade or business or for investment for property of a like kind which is
also to be held for "productive use in a trade or business" or for investnment.
14 R. Powell, Powell on Real Property § 83A.01, at 83A-5 (2000). Pur suant to
26 United States Code 8 1031, which is part of the Internal Revenue Code, a
taxpayer may be able to defer recognition of any gain or loss realized on the
exchange.




Money Mortgage [(PMVW 5 for 36 nonths, at nonthly paynents of
$5,904.80. No pre-paynent penalty. [PMM to be drawn and
executed by August 2, 1993, by [Mran]." (Footnote added.)

Addi tionally, Guerreiro included the follow ng special terns in
his counteroffer:

® Delete items #1, #3, #4, #5 of Section C-67, page 6 of
7. © Buyer to pay additional $11,009.90, by separate
check (not through escrow) to reimburse Seller for |ost
income and taxes as of this date.

Moran accepted Guerreiro's counteroffer by signing the sane at
8:00 p.m on August 1, 1993.

The July 31, 1993 DROA, as anended by the counteroffer
was to close on or before August 9, 1993. However, the
transaction did not close as schedul ed, apparently because the
parties could not agree on the ternms of financing and which L.C
parcels the PMM woul d cover. Additionally, Hawaii Escrow & Title
Inc. (Hawaii Escrow), the escrow agent, was unable to order deeds

or give title insurance because a survey had to be conpleted to

o A purchase money nmortgage (PMM) is a nortgage

hel d by property owners. The seller-owner usually agrees to
hold a nortgage for about the same length of time and rates
as an institution. Usi ng such a nortgage, the buyer saves
certain closing costs which always acconmpany a new nortgage
froman institution.

A [PW is one of the best ways to finance the
purchase of a home in a tight money market. It is often to
the owner's advantage to take a | ong-term mortgage for |ess
than the current rate in order to get the highest price for
his hone.

J. Bagby, Real Estate Financing Desk Book 29 (2d ed. 1977).
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obtain netes and bounds descriptions for each of the seven L.C
parcel s and questions arose concerning Sharpe's interest in
Parcel 3.

On Decenber 6, 1993, Guerreiro, in his capacity as
Trustee for Manuel's Estate, signed and acknow edged before a
notary public six limted warranty deeds by which he conveyed to
Moran and Moran's wife title to the Iands described in L.C. Aw
Nos. 7342, 2725, 2692, 3940, 2699, and 3373-B, which collectively
made up Parcels 1 and 2. Mrran and Guerreiro al so signed a

handwitten agreenent that stated:

To facilitate the closing Moran and Guerreiro agree that the
[PMW & note will be held by escrow and not recorded until
the new correct description is available from Takeo
Morisato. This is expected by the m ddl e of February. The
encl osed noneys will be released and Moran will pay February
t axes.

On Decenber 8, 1993, upon advice of counsel, CGuerreiro
handwote at the bottom of the handwitten agreenent: "This is
cancel l ed--12/8/93 3:00 PM.]" The next day, Edward Bybee
(Bybee), one of Guerreiro's attorneys, wote a letter to Mran

that stated, in pertinent part, as foll ows:

Over one year ago you agreed to purchase the [subject]

property from|[M. Guerreiro]. Since then you have
repeatedly failed to performyour obligation as the buyer
and the transaction has not cl osed. [M. Guerreiro], on

several occasions, agreed to grant you extensions and give
you accomodations [sic] to help you close the sale and you
still failed to perform In recent nonths, M. Guerreiro
i mposed deadl i nes which brought the transaction to still
anot her schedul ed cl osing set for this week.

10



(Enphasi s

responded

Yesterday, [M. Guerreiro] and | attended a neeting
wi th Denise M Kaehu [(Kaehu)], the escrow agent at [Hawaili
Escrow], to sign the documents to close the transaction
Upon exam ning the documents, however, | discovered that the
$200, 0000 [sic] [PMM to go to M. Guerreiro (1) encunbered
only a small portion of the property to be conveyed to you
and (2) was not going to be recorded at the closing, but at
a later date in February 1994. Upon inquiry to [Kaehu], |
was informed this [PMM was prepared at your instructions
and prepared by your attorney. This is not the [PMM agreed
to be delivered to M. Guerreiro by you as provided by your

purchase agreenment. Since the [PMM is an essential and
very significant part of the security to be provided by you
to M. Guerreiro to assure you will later pay him $200, 000

for the property the document you prepared and signed is in
direct violation of your Purchase Agreenment, and
M. Guerreiro refused to accept the document.

. M. Guerreiro has, however, agreed to give you
one |l ast chance to performand is willing to give you unti
5:00 p.m, Monday, December 13, 1993, to perform your
purchase.

M. Moran, this transaction can still close, but only
on the agreed terns of the Purchase Agreement, and if you
truly wish to close on those terns, | and M. Guerreiro are

standing ready to meet with you and your attorneys to
finalize all documents.

in original.)

By a letter to Bybee, dated Decenber 10, 1993, Moran

as foll ows:

I disagree with the content of your letter. I will assume
t hat when you wrote the letter you did so in ignorance of
all the facts. I would like to go over the nore inportant

facts with you now.

1. The present agreement to purchase was July 31
1993 not over 1 year ago

2. The del ays you say | caused were in fact
primarily caused by your clients [sic] giving me an
incorrect survey and his inability to convey parcel 29[
i.e., Parcel 3].

3. The reason that the [PMM was to be recorded at
a later date was that the survey and | egal description of
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that parcel is incorrect according to M. Norm Unten of
Takeo Morisato surveyors.

4. According to the DROA the PMMis to cover L.C
Aw[.] 7342:6[, i.e., Parcel 1].[9

If your client wishes to close this transaction, please
provide me and escrow with written confirmati on by NOON
Decenber 13, 1993. It is nmy understanding that

M. Guerreiro has already signed all pertinent docunents.

(Footnote added.) By a letter dated Decenber 13, 1993, Bybee
wote to Moran: "You have defaulted your obligation to purchase
in the referenced transaction. The escrow has been term nated,
see enclosed letter." The enclosed letter instructed Hawai i
Escrow to term nate escrow because Mdran "defaulted on his

purchase obligations[.]"

B. The Underlying Lawsulit and the Settlement Agreement

On January 5, 1994, Moran filed the underlying breach
of contract action (Cvil No. 94-0044) against Cuerreiro,
i ndi vidually, as Special Adm nistrator for Nuha's and Nana's
Estates, and as Trustee for Manuel's Estate (collectively,
Def endant s), seeki ng damages and/ or specific performance of the

July 31, 1993 DROA, as anended.

& We note that in his counteroffer to Plaintiff-Appell ant Robert

Norton Moran's (Moran) July 31, 1993 DROA, Defendant-Appellee Walter P.
Guerreiro (Guerreiro) proposed deleting the itemin Miran's offer that would
have required Guerreiro to deed to Moran "[Land Court Award] 7342," i.e.,
Parcel 1, upon Moran's exercise of a |ease option. Moran accepted Guerreiro's
counteroffer.
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On January 28, 1994, Defendants filed an answer raising
el even defenses,” as well as a counterclaimfor wlful or
i ntentional breach of the July 31, 1993 DROA, as anmended. Moran
replied to Defendants' counterclaimon February 16, 1994 and
dermanded a jury trial, pursuant to Rule 38 of the Hawai‘ Rul es
of Givil Procedure (HRCP).S?

On March 31, 1997, Cuerreiro, now pro se,® entered into

a settlenent agreenment with Moran on the record, before the

u Among the defenses that Guerreiro raised in the answer were the
following: failure to join necessary or essential parties, i.e., Sharpe;
uncl ean hands; failure to satisfy all "prerequisites and/or conditions
precedent" and/or not being "prepared to performin accordance with said
agreement"; inpossibility of performance; part or all of the contract was

obt ai ned through coercion or duress; |ack of consideration, fraud, and/or
illegality; and waiver, estoppel, m srepresentation, |aches and fraudul ent
i nducement .

8 Hawai i Rul es of Civil Procedure Rule 38(b) provides:

(b) Demand. Any party may demand a trial by jury of
any issue triable of right by a jury by (1) serving upon the
other parties a demand therefor in witing at any time after
the commencement of the action and not |ater than 10 days
after the service of the |last pleading directed to such
issue, and (2) filing the demand as required by Rule 5(d).
Such demand may be indorsed upon a pleading of the party.
Where by statute a jury trial is allowed on appeal to the
circuit court fromthe prior determ nation of any court or
adm ni strative body, a trial by jury may be had if demanded
in the notice of appeal, and if not demanded in the notice

the appellee may have a trial by jury by filing a demand
within 10 days after the case is docketed in the circuit
court.
o Guerreiro was initially represented in the underlying | awsuit by

Edward Bybee (Bybee) and Nel son Chang (Chang). Subsequently, a different
attorney was substituted for Bybee and Chang. On February 28, 1997

Judge Gail Nakatani (Judge Nakatani) notified Guerreiro that his new attorney
had been suspended from the practice of law for failing to pay his bar dues.
Thereafter, Guerreiro's appearances in this lawsuit were pro se.
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circuit court.! Essentially, the settlenent agreenent provided
t hat Moran woul d purchase the subject property, as is, for
$205, 300. 00, with $15, 000.00 due "upon signing of the warranty
deeds” and the bal ance of $190, 300.00 "paid by way of a [PMM due
in 6 nonths which would put it at Septenmber 30, 1997." d osing
was to occur in thirty days, and Moran agreed to pay interest for
six nmonths at the rate of four percent interest, with "the final
bal | oon paynent on the principal nortgage due on Septenber 30,
1997." The parties al so agreed that there would be seven deeds
in the name of Moran or his designees, and that the nortgage
woul d be a bl anket nortgage covering all seven L.C. parcels.
After the settlenent agreenent was placed on the
record, questions about Guerreiro's ownership of the subject

property were raised with the circuit court. The follow ng

col l oquy then occurred between the circuit court and Guerreiro:

Q. You woul d warrant and guarantee that you have
been the owner of this property. You are currently the
owner of this property fromthe period July 31, 1993 to the

present ?

A. There is one little hitch in there. . . . One of
the parcels is a two third acre parcel and it is not fully
owned by [Manuel's Estate]. [ Manuel ''s Estate] owns about

72 percent of it.

And there is [Nana's Estate] of which |I was appointed
as the adm nistrator . . . . So | have the power to sell
t hat . | believe that is twelve percent of that little two
thirds acre property.

0/ Judge Nakatani presided over the hearing at which the settlement
agreement was orally placed on the record.
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And there is a little portion of, | believe, 6 percent
that is owned by [Sharpe]. And | believe M. Moran knows
mor e about [ Sharpe's] share of that little portion.

THE COURT: Well, do you know sonething about these
properties that raise these questions?

A Robert Kunz [(Kunz)?'] had [ Sharpe] sign papers
for the sale of that. Who he signed it to and who the
realtor [Kunz] transferred it to, | don't know.

Q. Does M. Moran know?

A. I don't know. That wasn't my real concern
That is my concern. I know this [Sharpe] involved kept
doing the title search. It shows that.

THE COURT: M. Moran [sic] can only transfer to you
properties that he has interest in, in accordance with his
ownership of these properties in this case. I f he owns
property in a different capacity, that, maybe, that may
affect his property.

[ MORAN]: | believe the docunent is sitting in escrow,
Your Honor, but | am | can't sit here and tell you for
hundred percent certain they are. | didn't know we get a
settl ement been going on a few weeks now that we are having
one. | amwilling to agree to it in principle with
everything except that particular point. Because owning a
property 82 percent is not owning a property.

THE COURT: \What is going to happen to the settl ement
if this one property is a problen?

[ MORAN] : I don't know. It's a problem That's the
t hi ng. I thought like M. Guerreiro that [Kunz] got
[ Sharpe' s] signature.

[ GUERREI RQ] : [ Kunz] got Sharpe's signature

THE COURT: Well, M. Guerreiro can't sell, what [sic]
not his--

[ MORAN] : He al ready has. He already did sell it.
There was no disclosure that it wasn't his at the time he

S Robert Kunz apparently was Guerreiro's real estate agent at the
time the August 16, 1990 DROA was signed
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sold it. So now we're trying to rectify that along with
ot her things.

THE COURT: He may have done that but he can't legally
do that. You can't force himto legally do something he's
not | egally capable of doing.

[ MORAN] : I am trying.

[ MORAN' S ATTORNEY]: We can follow up on [ Sharpe's]
document, whatever was signed. W' re assum ng that
M. Guerreiro will cooperate in his best efforts and
capacity as the, | think, special adm nistrator for both
[ Nana's and Nuha's Estates].

A. Yes, | amtheir representative.

[ MORAN'S ATTORNEY]: Then you will be cooperating with
us.

A. A I will be cooperative, | swear.

[ MORAN'S ATTORNEY]: Two Kahal ewai residences as well
as [Guerreiro's].

A. Yes.

Q. What ever you can help on [Sharpe] you will do
that, too?

A. Yes.

(Foot not e added.)

On April 30, 1997, a witten settlenent agreenent
prepared by Moran's attorney was signed by Mran and Guerreiro,
i ndi vidually, as Special Adm nistrator for Nuha's and Nana's
Estates, and as Trustee for Manuel's Estate. The settlenent
agreenent included fifteen terns. Anong the ternms that are

relevant to this appeal are the follow ng:

1. Guerreiro shall sell [the subject property] to
Moran by way of a warranty deed for each [L.C. Aw.]
(7 total) which shall be signed on or before April 30, 1997,
which is hereby designated as the closing date for escrow.
Escrow shall be at [Hawaii Escrow];
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3. Moran shall pay to Guerreiro the total amount of
$205, 300. 00 as foll ows:

a. $15, 000. 00 (presently held by [Hawaii
Escrow]) after the signing of warranty deeds on
April 30, 1997, and

b. $190, 300. 00 through a [PMM at 4% per
annum sinple interest on $205,300.00 from March 31,
1997 to April 30, 1997 with interest only paynent due
on April 30, 1997; at 4% per annum sinmple interest on
$190, 300.00 from May 1, 1997 to Septenmber 30, 1997
with interest only payment due on the 30th day of each
mont h commenci ng on May 30, 1997, and endi ng on
September 30, 1997; and with the principal amount of
$190, 300. 00 due on Septenmber 30, 1997

5. Guerreiro warrants and represents to Moran that
he is owner of [the subject property] and that he has not
transferred or encunbered said property fromJuly 23, 1993

to date;

6. Moran is purchasing [the subject property], "as
iS",

8. Guerreiro will cooperate with Moran to secure

the approval of [Sharpe] or her heirs or assigns or
transferors for the transfer of her interest to Moran or his

desi gnees| . ]

(Enphases added.)
Thereafter, by a letter dated May 20, 1997, Cuerreiro

informed Moran's attorney, in relevant part, as follows:

I was just informed that the famly of the late
[ Sharpe] refuse to sell their portion of the two third acre
parcel . . . [.]

This creates a snag in the settlement agreenent.

I recommend that we go ahead with the agreenment as
pl anned, but delete this parcel
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So, the agreement should read only six parcels, and

will hold on to this parcel and keep paying its property
taxes until the Sharpe fam |y have a change of heart.
I hope you and/or [Mr. Moran] will see it in your

hearts to keep the purchase price as is, since you are
al ready getting a super good deal

Remember the original offer was $495, 000. 00.

On Septenber 2, 1997, Moran's attorney wote to
CGuerreiro, proposing a new settlenent in |ieu of pursuing another
lawsuit. Anong the ternms suggested to Guerreiro were the
fol |l ow ng:

1. You will sell to M. Moran the property that is
the subject matter of the above-nentioned |law suit [sic] by
way of a warranty deed for each [L.C. Aw.] (7 total), but
excludi ng the [Sharpe] interest;

2. M. Moran shall designate the names of each
owner for each [L.C. Aw.] prior to the closing date for
escrow,

3. The purchase price shall be $208, 000. 00;

4. M. Moran will pay you the nmonies held in escrow

($15, 000. 00) through escrow upon closing. You will be
responsi ble for the escrow fees and costs which shall be
paid from said escrow funds

5. Sai d bal ance of the purchase price shall be
subject to simple interest accruing at the rate of 4% per
annum commencing fromthe date of recordation

6. The bal ance of the purchase price (the price
after the credit fromthe escrow funds) shall be paid to you
over a period of 10 years starting fromthe date of
recordation;

7. For the first 30 months of payments, the
payments shall be made to you at the rate of $643.33 per
nonth starting from 30 days from the date of recordation

8. For the remaining 90 nmont hs of payments the
payments shall be made to you at the rate of $1,954.03 per

nonth starting from 30 days fromthe 31st nonth of paynments;

9. Each desi gnated owner shall sign the [PMM which
shall cover all seven [L.C. Aws.];
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10. Guerreiro warrants and represents to Moran that
he is owner of [the subject property] and that he has not
transferred or encumbered said property from July 23, 1993
to date;

11. Moran is purchasing [the subject property], "as

CGuerreiro did not respond to or accept these proposed terns.

On Cctober 3, 1997, the circuit court'? held an
on-t he-record "chanber conference" to check on why "the
settlement of this case has not been carried out." Discussion
ensued regarding the validity of the deed that Sharpe had signed
in 1992, prior to her death. Myran's attorney expressed his
opi ni on that

[the Sharpe] deed . . . may be subject to probate at this
time because the transaction was never consunmat ed. No
probate has been opened. And even if it was, for sone
reason, valid, which we don't think it is, it's not in the
various parcels that my client can ask be placed in the
vari ous names. So that deed is totally worthless. And as
far as we're concerned, that prior transaction was the

subject matter of litigation. And when [Sharpe] signed it,
it was for that earlier agreement which gave rise to the
present litigation.

What | think Your Honor may have been confused between
the escrow officer and possibly M. Guerreiro was, somehow,
[ Sharpe] had signed it post settlement agreement. That's

not true. [ Shar pe] had been dead already. And

M. Guerreiro has adm tted that he cannot get the
cooperation of the heirs. And we would be in violation, |
t hink, of our own rules of court if |I attempt to push that
deed through when we know that [ Sharpe] has died

THE COURT: What are your intentions about this
settlement?

[ MORAN' S ATTORNEY]: \What we had done was on the 2nd
of Septenmber, | sent M. Guerreiro a letter saying, you

12/ Judge Nakat ani presided
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know, with this new devel opment where he cannot -- | mean he
can't sell it to anyone now. It's basically a major

problem We would be willing to work something out where
the price is reduced essentially, and he'll --

THE COURT: MWhat's the point in reducing the price if
he can't sell the property to begin with if you say that?

[ MORAN' S ATTORNEY] : He would then move to get some
sort of quiet title action against the heirs. But we're
going to do it legally. W're going to make sure that
what ever interest they have, if they want to get paid off,
they' |l get paid off. But we can't just ignore -- | mean
it's a real problem And M. Guerreiro knows it.

THE COURT: Al'l right, M. Guerreiro, if this is a
probl em what are your intentions? What do you want to do?

[ GUERREI RO} : What | would like very much is to cance
this whole thing with this [sic] people. They had about
five years to buy it. They don't seemto want to buy it.
They want to steal it.

Anyway, [ Sharpe] was taken to the bank and signed this

document, which just resurfaced, by the realtor. He
personally took [Sharpe] to the bank and had her sign and
notarized [sic]. And now all of a sudden, this document is

not any good. The heirs of [Sharpe] don't want to even
bother with this little thing 'cause it's so insignificant.
They may all realize three dollars, and they say phooey with
that. They understand that [Sharpe] already signed this
document to sell the thing and get rid of it. But it

di sappears, and all of a sudden, it resurfaced

Because of the uncertainty surrounding Sharpe's interest, the
circuit court gave the parties one nonth to close the sale and
war ned that an order to show cause would be issued if closing did
not occur. The circuit court also warned, "If | determ ne that
M. Moran has not acted in good faith in closing the sale --
because ny information is that we're awaiting for the note and
nort gages; that's supposed to come fromyou -- | will dismss

this conplaint.”

20



At the outset of the continued hearing on February 13,

1998, the circuit court announced:

This basically is scheduled to be an order to show
cause hearing because the settlement agreement between the
parties have [sic] not been carried out and the closing of
the sale in accordance with that agreement has not closed.
The court has been presented with a stipulation for
di sm ssal with prejudice as to all clainms and parties.

The circuit court then asked Guerreiro, who had signed the

stipul ati on, whet her he understood that "there is a condition to

this" stipulation. Cuerreiro responded, "I don't understand
anything. | just want to get rid of it. | just want to stop
this. That's all. |1'munder the doctor's care right now, and I

just want to get it over with. That's all."

Moran's attorney then infornmed the circuit court that
what pronpted the stipulation was that on Decenber 15, 1997,
Moran filed a new conpl ai nt agai nst Defendants in G vil
No. 97-5086-12 to enforce the April 30, 1997 settlenent
agreenent. According to the attorney, it was Mran's plan that
after this case (G vil No. 94-0044) was di sm ssed pursuant to the
stipul ati on, Mdran would pursue "whatever rights, clainmns,
defenses that are avail abl e under the settl enment agreenent
in [Cvil No. 97-5086-12]" "by way of a jury trial[.]"

The circuit court refused to accept the stipulation, on
grounds that it was already authorized to enforce the settl enent

agreenent. The circuit court further rejected Moran's request to
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proceed imedi ately to a jury trial and Moran's request that the
circuit court judge recuse herself on grounds that she was privy
to privileged communi cations obtained during settl enment
negoti ati ons.

The order to show cause hearing then proceeded. Kaehu,
a Hawaii Escrow vice president, testified that escrow for the
July 31, 1993 DROA transaction was initially opened on
Novenber 3, 1993. The transaction did not close, however,
because "[t]here were [a] couple of title problens that had to be
taken care of regarding probate estates" and "then the -- the
terms of the transaction changed, and there were -- was
di sagreenent between the buyer and seller as to the terns."
Subsequently, Kaehu testified, she received instructions to
"proceed with escrow pursuant to the terns and conditions set
forth in the settlenent agreenent” between Mran and Guerreiro,
dated April 30, 1997, pursuant to which the purchase price was
| owered to $205, 300.00. However, Kaehu stated, the sale of the
subj ect property pursuant to the settlenent agreenment was being
hel d up because of Mdiran's failure to provide the bal ance of the
conveyance docunents, the PMVs, and instructions as to whose
names were to be on the title to the different deeds.

On cross-exam nation, Kaehu confirned that she had in

her possession a notarized deed signed by Sharpe on or about
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May 7, 1992, which purported to convey the subject property to
Moran. Kaehu was questioned by Moran's attorney as to the

continued validity of the deed:

Q. And at the time that you received the settl enent
agreement in evidence as exhibit 1, was it your
under st andi ng t hat [ Sharpe] had already passed away?

A. Yes.

Q. G ven those circunstances, would you agree

that [ Sharpe's] interest in the subject property,
given that she had passed away, would be subject to probate
proceedi ngs?

A. Probate proceedings are commenced on her behal f
by her heirs. I had spoken with her heirs. They have no
intention of opening up probate proceedings. But from a
title standpoint, since she executed the document and had it
notarized prior to her death, the conveyance is still valid.

Kaehu further testified that although Guerreiro still needed to
sign the deed already signed by Sharpe, he could sign the deed at
closing of escrow. The follow ng colloquy then ensued between
Moran's attorney and Kaehu as to the need for probate proceedings

to be instituted for Sharpe:

Q. [ Kaehu], is it your testimony today that
not wi t hst andi ng the wi shes of [Sharpe's] heirs and that
there was no probate opened for [Sharpe] and that you knew
[ Shar pe] had passed away, is it your testinony today that it
was a proper escrow practice to have the transaction go
forward with [ Sharpe's] deed dated in 19927

A. Yes, her signatures were obtained when the
initial file was opened prior to any litigation being
commenced. She was aware of the transaction prior to her
deat h.

Q. . . . . Was she aware of the ternms of the
settl ement agreement in evidence as exhibit 1 when you
deci ded that it was appropriate to file her deed dated in
19927
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A. Number one, | have not filed her deed with
anyone. Number two, she could not be aware of a settl ement
agreement because she was deceased

Q. And yet, it was still your belief that even
t hough the deceased person that signed a deed back on
May 30th, 1992 was not aware of the settlement agreenent
that it's still proper escrow procedure to file a deed of a
deceased person who had apparently died prior to the
settl ement agreement being signed by [ Moran] and
[ Guerreiro], correct?

[ Kaehu]: Okay. Let me go back. Okay. I am aware of
[ Shar pe] being deceased. I had a conversation with
M. Guerreiro in regards to the amount of noney.
M. Guerreiro had verbally agreed that one-eighteenth
percentage [sic] of the net sales price would be allotted
and held in escrow in the event that the heirs decided to
open and pursue a probate so that we could interplead and
turn the money in to the probate court if they so designed.

Q. (By [Moran's attorney]) . . . But my question
was whet her or not you still consider it to be proper escrow
procedure to allow a deed to be filed when [Sharpe] did not
know the contents of the settlement agreement which were
entered into after her death.

A. I don't believe that it would have any effect
because of the fact that the percentage amount that would be
wi t hhel d on [ Sharpe's] behalf would not be any different
even though the sales price has changed and dropped. It was
to be held based on the original amount of the [$]350,000 of
the one-eighteenths interest so that there would not be a
probl em wi th anyone.

Q. You' re assum ng, of course, that [Sharpe] would
have agreed that the one-eighteenth retention would be
somet hing that she was agreeable to, correct?

A. It was ny intention, in a very early
conversation with her, that she would be receiving proceeds
based on a one-eighteenth percentage [sic] interest based on
[ $] 350, 000.

As | stated, even though the sales price in the
settl ement agreement has been reduced, escrow was going to
wi t hhol d the original amount.

Q. One-ei ghteenth of three hundred --
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A. Fifty.

Q. -- fifty thousand doll ars?
A. Yes.
Q. And what instructions or consent did you have

fromany of the parties to do this in writing?

A. As of this date, | did not obtain
M. Guerreiro's perm ssion in writing because litigation
began, and | stopped all work on the transaction

Q. Now, let's see if | understand this correctly;
that you're going to withhold by verbal agreement
one-ei ghteenth of the original purchase price, and this is
after there was indication to you by M. Guerreiro that the

[ Sharpe] heirs did not want to sell, is that correct?
A. [ The Sharpe] heirs never informed me they did
not want to sell. | spoke to her heirs. They said they

were aware of the sale. They were not interested in
obtaining or had no interest or benefit for the noney that
woul d be held in escrow, and because they do not have enough
noney, they do not want to start a probate proceeding

Q. | see. So was it your intention to hold the
moni es for the [Sharpe] portion of the transaction in
escrow?

A. Yes.

Q. For how | ong a period, ma' anf?

A. Forever if that's -- until someone clainmed --
lay claimto it or if they opened a court proceedi ng, we
would turn it over -- interplead, turn it in to court.

Upon further questioning, Kaehu testified that it was
her understanding that Hawaii Escrow s underwiting section did
not believe there would be a problemrecording the deed signed by
Sharpe and issuing an owner's title policy to Moran. The circuit
court thereafter continued the hearing to February 26, 1998 so

that it could be determ ned whet her Hawaii Escrow coul d i ndeed
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obtain title insurance for the subject property, notw thstandi ng
the death of Sharpe and the apparent reluctance of Sharpe's heirs
to cooperate with the transaction

At the February 26, 1998 continued hearing, Thomas
Rosenberg (Rosenberg), a representative of Hawaii Escrow,
testified that Hawaii Escrow could not issue title insurance.

Rosenberg stated, in pertinent part:

I spoke with the underwriter, your Honor, after | received
copy by fax of a letter that M. Guerreiro sent to [Moran's
attorney]. The underwriter's position is they aren't
willing to insure at this time notwi thstanding the fact that
[ Shar pe] signed a deed, obviously prior to her death. The
reasoni ng being that the heirs of [Sharpe] had indicated
pursuant to the letter that M. Guerreiro sent to [Moran's
attorney] that they aren't willing to go forward with the
transaction. No. 2, there has not been a probate of

[ Sharpe's] estate to determ ne who the heirs are.

The circuit court neverthel ess concluded that the inability to
obtain title insurance did not preclude the sale of the subject
property because under the settlenent agreenent, CGuerreiro did
not bear the risk that the heirs would not cooperate. The
circuit court then continued the case to April 17, 1998 for a
full evidentiary hearing and again directed the parties to
settle.

Prior to the April 17, 1998 hearing, Mran's attorney
filed a sworn statenent that Guerreiro had been properly served
with the new conplaint in CGvil No. 97-5086-12 on January 24,

1998, had failed to answer, and, as a result, default had been
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entered against GQuerreiro on March 3, 1998. Mran's attorney
al so indicated that a notion for default judgnent in Cvil
No. 97-5086-12 had been filed against Guerreiro on March 5, 1998,
but that "[a]t the hearing on the notion for entry of default
j udgnment, the Honorable Steven Nakashima[, acting circuit court
j udge,] continued the hearing pending the outconme of the hearing
on the Order to Show Cause set before Judge [Gail] Nakat ani
[ (Judge Nakatani)]."

On April 17, 1998, the circuit court convened the
continued hearing on the order to show cause. Kaehu testified
t hat she had not received any docunents or instructions from
either of the parties since the |ast hearing. She also testified
that prior to the last hearing, it was her understanding that
Sharpe's heirs were intending to cooperate with the sale of the
property. The hearing was then continued to May 26, 1998.

At the May 26, 1998 hearing, both Guerreiro and Moran
testified. GQuerreiro related that in accordance with the
settl enent agreenent, he had contacted Sharpe's granddaughter and
was infornmed that the famly did "not want to be bothered; and
[ he] respected their wi shes and did not bother them since."
Guerreiro admtted that he knew there were other heirs of Sharpe

but nade no effort to contact them
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Moran testified that pursuant to the settl enent
agreenent, $15,000.00 of his noney was being held at Hawai i
Escrow, but Querreiro had not signed the warranty deeds. Moran
further explained that he was unable to get financing for the
remai ni ng bal ance because "it was [his] belief and [ his]
understanding that no lending institution would Iend it unless
they could get title insurance on the property. And w thout the
Sharpe interest, there would be no title insurance issued,
and later that was verified by Hawaii Escrow. "

On further exam nation by the court, Mran testified
that he did not believe that he knew that Sharpe was dead when he
signed the settlenent agreenent. He stated, "I believe |I found
out when | started getting the correspondence after the signing
of the agreenent[.]" Moran added that after receiving
Guerreiro's letter saying that Sharpe's heirs refused to transfer
their interest in Parcel 3, he made no effort to contact the
heirs because he was concerned that he "would run the risk of
bei ng accused of screwing up the settlenent agreenent by
alienating them" At the close of the hearing, the circuit court
orally dism ssed the conplaint with prejudice and set aside the

settl enment agreenent.
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On June 9, 1998, the circuit court®® filed its witten

order dism ssing the conplaint with prejudice and setting aside

the settlenent agreenment. The circuit court found and concl uded,

in relevant part, as follows:

FI NDI NGS OF FACT

1. The parties entered into a [DROA] on July 31
1993 for the subject property in the anmount of $350, 000.

2. Said sale transaction did not close in
accordance with the DROA. [ Moran] failed to provide for the
preparation of the conveyance and nortgage documents.

3. Al t hough [Guerreiro] did not sign the [Sharpe]
deed, he was not obligated to do so in advance of closing in
accordance with the DROA or the Settlement Agreement and has
not otherwi se refused to sign the [Sharpe] deed

4. One of the reasons the sale did not close in
accordance with the DROA was because of the [ Sharpe]
interest.

5. On January 5, 1994, the conplaint was filed
herein alleging that [Guerreiro] breached the terns of the
DROA

6. A Settl ement Agreement dated April 30, 1997 was
entered into between [Guerreiro] and [Moran]. The
Settl ement Agreenment was prepared by [Moran's] attorney.

7. The Settlement Agreement provided for the
purchase price of $205,300 plus interest, with final payment
due on Septenber 30, 1997

8. The sale in accordance with the Settl| ement
Agreement never closed in spite of the court's demands and
numer ous extensions. Again no closing documents were
prepared by [Moran] to effectuate the closing.

9. Paragraph 1 of the Settlement Agreement provides
that ["Guerreiro] shall sell [the subject property] to Moran
by way of a warranty deed[.]"

10. Paragraph 5 of the Settlement Agreement provides
as follows:

13/

Compl ai nt

Judge Nakatani entered the June 9, 1998 "Order to Dism ss

with Prejudice and Setting Aside Settlement Agreenment[.]"
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"Guerreiro warrants and represents to Moran that he is
owner of [the subject property] and that he has not
transferred or encunmbered said property from July 23
1993 to date"

11. Paragraph 8 of the Settlement Agreement
provides, in relevant part, as follows:
"Guerreiro will cooperate with Moran to secure the

approval of [Sharpe] or her heirs or assigns or
transferors for the transfer of interest to Moran or
hi s desi gnees.”

12. [ Guerreiro] contacted an heir of [Sharpe] and
was informed that the famly of [Sharpe] did not wish to
sell her interest.

13. On the other hand, [Kaehu] informed [Moran] that
the fam |y of [Sharpe] did not want to get involved with
attorneys or the courts; however, they were probably willing

to have [Guerreiro] appointed personal representative of the
[ Shar pe] estate.

14. [ Moran] undertook no action to secure the
approval of [Sharpe's] heirs or assigns or transferors for
the transfer of [Sharpe's] interest. [ Moran's] testimony

that he did not know of [Sharpe's] death before signing the
Settl ement Agreenent is not credible

15. [ Moran] never submtted a written application
for financing under the Settlement Agreement and never
obtained a rejection for financing. [ Moran] orally

di scussed the matter of financing with GE Electric.

16. By . . . letter dated September 2, 1997, [ Moran]
proposed new terns of a settlement and purchase. The new
terms provided for a $15,000.00 down payment and owner
financing of $193,00.00 [sic] over a period of 10 years at
the interest rate of 4% per annum One year's interest on a
principle [sic] of $193,00.00 [sic] at 4% per annumis
$7,720. 00.

17. The total proposed payout under the new terms
was $210, 162. 60 which is conputed as follows:

Escrow Funds. ............ . ... $15, 000. 00
30 months interest only payments at

$643.33 per month............... 19, 299. 90
90 mont hs of paynments at

$1,954.03 per month............. 175, 862. 70

TOTAL. . . i it et et et et et e ee e $210,162.60

Under [Moran's] new terns he would be paying only $2,162. 60
of interest over the 10-year term of the | oan.
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19. On December 15, 1997, [Moran] filed another
compl ai nt against [Guerreiro] alleging breach of the
Settl ement Agreement. On March 3, 1998, [Moran] filed a
Request for Entry of Default against [Guerreiro] and on
March 5, 1998, a Motion for Default Judgment was fil ed.

CONCLUSI ONS OF LAW

1. The Settlement Agreement inposes no affirmative
duty on [Guerreiro] to clear title to the [Sharpe] interest.
There is no evidence that [Guerreiro] failed to "cooperate”
with [ Moran] as required by the Settlement Agreenent.

2. Any ambiguity and conflicts arising anong
Paragraphs 1, 5 and 8 of the Settlement Agreenent are
construed against [ Moran] as the preparer of the Settl ement
Agreenment. There were ambiguities and conflicts in the
ternms of the Settlement Agreenent between requiring
[Guerreiro] to give a warranty deed to [ Moran] and the
uncertainty of the [Sharpe] interest evidenced by
Par agraph 8.

3. In spite of the problemwith the [ Sharpe]
interest, it is apparent that [Moran] is neverthel ess
willing to purchase the subject property upon ternms which
are consi derably nore advantageous to himthan the terns of
the Settlement Agreement, including but not limted to owner
financing, 10 year term and 4% per annum interest rate

4. Mor eover, the new terms contained in [Moran's
attorney's] letter dated September 2, 1997 reveals [sic] an
attempt to conmmit fraud and theft upon [Guerreiro] by
proposing to pay only $2,162.60 in interest over the 10-year
term of the |oan.

5. In addition, the filing of a new conmplaint in
Civil No. 97-5086 was vexatious, harassing, unethical and an
abuse of the judicial process since the same issues were
bei ng addressed by this court when it was filed on
Decenmber 15, 1997. The subsequent request for Entry of
Default filed on March 3, 1998 and the Motion for Default
Judgment filed on March 5, 1998 were precipitantly filed in
furtherance of the vexatious conplaint and to out race this
court's consideration of the issues.

6. [ Moran] acted in bad faith in not closing the
sale in accordance with the Settl ement Agreement by failing
to make an earnest effort to obtain financing, failing to
prepare the necessary nortgage and conveyance documents and
failing to make any effort to secure the [Sharpe] interest.
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7. An overview of [Moran's] actions reveals a
scheme and pattern of conduct designed to take the subject
property from [Guerreiro] on terms which are unreasonably
favorable to himand, in the instance of the Septenmber 2,
1997 new terms, through fraud and thievery.

8. It would be inequitable for [Moran] to benefit
from his bl atant abuse of the judicial process by unfairly,
unconsci onably and fraudulently taking the property from
[Guerreiro] and to judicially pursue an unfair result.

9. As such, [Moran] should suffer the ultimte
sanctions of dism ssal of his conplaint, with prejudice, and
setting aside of the Settlement Agreenent. The court

i mposes this ultimte sanction based on the court's inherent
equity and supervisory powers as well as its inherent power
to control the litigation process. By this ruling, the
integrity of the judicial process and the pronotion of
fairness are maintained

10. Mor eover, [Moran] must release the Lis Pendens
fromthe subject property.

On June 30, 1998, while Mdiran's attorney was exam ning
the case file in preparation for an appeal, he discovered in the
back of the case file folders several letters that Guerreiro had
witten and nmailed directly to Judge Nakatani.'* There were a

total of eleven letters--eight dated from March 31, 1997 to

14/ The record on appeal indicates that Guerreiro also wrote a letter
directly to Judge Kevin Chang which is fastened to the back cover of one of
the record folders in this case. Additionally, there is, fastened to the back
cover of one of the case folders, a handwritten note from Guerreiro that was
attached to his copy of the "Order of Dism ssal" of Moran's prior appeal in

this case, entered by the Hawai‘ Supreme Court. The copy of the Order of
Di smi ssal, with Guerreiro's handwritten note stapled to it, was stanped
"Recei ved Oct ober 13, 1998 Civil Motions Division." W gather froma review

of the record in this case that it is a circuit court adm nistrative practice
t hat when ex parte communications are received in a judge's chanbers, the
communi cations are routinely filed in the back portion of the case fol ders.

I ndeed, many of the ex parte communications received in this case were stanped

with the followi ng notation: "PLEASE PLACE IN BACK OF FILE[.]" W strongly
recommend that this practice be changed and that all ex parte communications
be returned, unopened, to the sending party. In the event that the ex parte

communi cati ons are inadvertently opened by a judge or a judge's staff nember,
a copy of the communications should immediately be sent to all parties to the
litigation who were not served with a copy by the sender.
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January 26, 1998 and three undated. Although sone of the letters
merely informed Judge Nakatani of Guerreiro's schedule (that he
was |leaving on a trip or had returned to Hawai ‘i), several of
these letters discussed issues related to the present case.

A letter dated Septenber 8, 1997, for exanple, inforns

Judge Nakatani, partly as foll ows:

On April 30, 1997, as per Settlement Agreement
"Exhibit A", | appeared at [Moran's attorney's] office and
si gned papers, "Exhibit A."

That was all that happened. No exchange of noney, no

not hi ng.

On Sept. 4, 1997 (last week), | received a letter from
[ Moran's attorney] "Exhibit B", threatening another |awsuit
and offering another proposal. I refuse to make anynore

proposals, unless it's one to rid M. Moran as the buyer

For over two weeks, [Kaehu], from [Hawaii Escrow] has
been trying to contact M. Moran, to no avail

She has all the docunents ready and need only Moran to
come up with the noney, and we close the deal

She al so has the docunment securing the [ Sharpe]

interest. This docunent was the | atest of many reasons for
stalling and reducing the price they first offered at
$495, 000. 00.

[ Moran's attorney] knows very well that [Manuel's
Estate] is without funds, so | believe he is trying to get
the property, free. This, | send to you, as a source of
information.

By a letter dated January 24, 1998, Cuerreiro noted
that he had received a letter from Mran's attorney on January 9,
1998, instructing Guerreiro to sign and return a stipulation to
dismss Gvil No. 94-0044-01 "so that Judge Nakatani can cl ose

out the case.” Querreiro stated that he had conplied, only to be
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served on January 24, 1998 with a new sunmons in Cvil
No. 97-5086-12. Cuerreiro expressed that he was "devistated[,]"
[sic] had "signed all papers sent to [him]" had "agreed to the
settlement agreenent[,]" and believed Moran was "trying to
di sm ss Case No. 94-0044-01 just to issue Case [No.] 97-5086-12,
since the previous case had a countersuit on it" and Moran knew
Guerreiro had "no funds to counter[.]"

Anot her letter, received on March 16, 1998, stated, in

pertinent part:

When | informed [Moran's attorney] that the [Sharpe] heirs
refused to sell the property, it was the wrong term It is
not theirs to sell, therefore they will not want to bother
with it.

(Enmphasis in original.)

On June 29, 1998, Moran filed a notice of appeal. On
Sept enber 10, 1998, the suprene court dism ssed the appeal for
| ack of jurisdiction, on grounds that the June 9, 1998 di sm ssal
order had "not been reduced to a separate judgnent dism ssing the
conplaint and the counterclainf.]” On remand, Mran filed a
notion for partial summary judgnent agai nst Defendants on al
clainms made in Defendants' counterclaim which the circuit

court!s granted on March 18, 1999.

15/ The Honorable Kevin S. C. Chang granted the motion for partial
summary judgment.
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Thereafter, on June 7, 1999, Mran filed a notion to
set aside the June 9, 1998 order dism ssing the conplaint and
setting aside the settlenent agreenent. |In the notion, Mran
argued that he was entitled to a new hearing based on the newy
di scovered evidence, consisting of "the letters from|[Guerreiro]
to [Judge Nakatani] that were not disclosed to [Moran] or his
counsel .” By an order dated July 27, 1999, the circuit court
deni ed Moran's notion w thout conducting a hearing. ¢

Followi ng the entry of a Judgnent on Septenber 27,
1999,1” Moran filed this appeal.

| SSUES ON APPEAL

Moran argues on appeal that: (1) the circuit erred in
denying his demand for a jury trial on the order to show cause;
(2) Judge Nakatani shoul d have recused herself from presiding
over the various order to show cause hearings; (3) the circuit
court erred in entering its May 26, 1998 oral ruling and its
subsequent June 9, 1998 "Order to Dismss Conplaint with
Prejudice and Setting Aside Settlement Agreenent”; and (4) the
circuit court erred in entering the July 27, 1999 "Order Denying

[ Moran's] Motion to Set Aside Order to Dismiss Conplaint with

16/ Judge Sabrina McKenna (Judge McKenna) entered the July 27, 1999
"Order Denying Plaintiff's Motion to Set Aside Order to Dismiss Conplaint with
Prejudice and Setting Aside Settlement Agreement Filed on 6/9/98[.]"

Y Judge McKenna entered the Judgment filed on September 27, 1999.
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Prejudice and Setting Aside Settlenment Agreenent Filed on
6/6/98[.]"

DI SCUSSI ON

A. Moran's Right to a Jury Trial

on the Order to Show Cause

Relying on Mller v. Manuel, 9 Haw. App. 56, 64,

828 P.2d 286, 292 (1991), Mran contends that he was entitled to
a jury trial when the circuit court conducted several order to
show cause hearings to review the April 30, 1997 settl enment

agr eenent .

In MIler, this court stated that

[w] here the evidence in the record shows that all the
essential elements of a contract are present, a conpron se
agreement anong the parties in litigation may be approved by
the court and cannot be set aside except on grounds that
woul d justify rescission. Generally, in the absence of bad
faith or fraud, when parties enter into an agreenent
settling and adjusting a dispute, neither party is permtted
to repudiate it.

However, since very inmportant rights are at stake in
nmost cases, appellate courts must strive to ensure that the
purported conprom se agreement sought to be enforced is
truly an agreement of the parties.

A notion to enforce a settlement contract is neither
ordi nary nor routine. It is the nodern counterpart of
the ol den practice involving supplenental pleadings
and formal trial or hearing of the issue as thus

devel oped. Its relative sinmplicity is a concession to
the policy favoring settlenments, but only to the
extent that full and fair opportunities to prove one's
points are substantially preserved

Id. at 63, 828 P.2d at 291 (citations, internal brackets, and
gquotation marks omtted; enphasis added). After review ng the

case law fromother jurisdictions regarding the procedure to be
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fol | oned when deci ding a dispute over the validity or
enforceability of a conprom se settlenent, this court then held:

[We will review the [Order Granting Motion to Enforce
Settlement] as if it were a summary judgment. Thus, the
guestion is whether the evidence presented to the trial
court indicated that there was no genuine issue of material
fact and that as a matter of |law the parties had entered
into a valid conprom se agreenent. If not, the | ower court
shoul d have either set the case for trial or at |least held
an evidentiary hearing on whether there was a conproni se
agreement anong the parties.

Id. at 64-65, 828 P.2d at 292 (citation and footnotes omtted,
enphasi s added). Based on the |anguage in MIller underscored
above, Moran contends that since he tinely asserted his right to
ajury trial below, he was entitled to a jury trial for the order
to show cause proceeding. W disagree.

We specifically held in Mller that summary judgnent
standards applied to a hearing on a notion to enforce a
settlenment agreenent. Therefore, a notion to enforce a
settl ement agreenent may not be decided summarily if there is any
guestion of fact as to whether a mutual, valid, and enforceable
settl ement agreenent exists between the parties. |If thereis a
guestion of fact as to the existence of a mutual, valid, and
enforceabl e settl enent agreenent, an evidentiary hearing nust be
held. |If, after the evidentiary hearing is held, it is
determ ned that a nutual, valid, and enforceable settl enent
agreenent does not exist, the parties are essentially back to

square one and trial on the issues presented by the underlying
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conpl aint nust be set and set before a jury, if one of the
parties has asserted the right to a jury trial. [If, on the other
hand, the trial court determ nes that a nutual, valid, and
enforceabl e settl enent agreenment does exist between the parti es,
then any dispute as to whether the settlenent agreenent was
breached is a question of fact, and where the right to a jury
trial has been asserted, the question of fact nmust be decided by

a jury. See Ham Marine, Inc. v. Dresser Indus., Inc., 72 F.3d

454, 460 (5th Cr. 1995) (holding that "[o]nce a contract has
been found, and its essential ternms have been identified and
determ ned to be enforceable, the issue of breach is properly
addressed. This is [a] question of fact [and] the jury is in the
best position to evaluate the evidence and to assess the
credibility of witnesses.").

In the case at bar, the circuit court, after conducting
an evidentiary hearing, determ ned that Moran and Guerreiro had
entered into a settlenent agreenent. The circuit court did not
expressly determ ne whet her the settl enent agreenment between
Moran and Guerreiro had been nutually entered into and whet her
t he agreenent was valid and enforceable. However, based on our
review of the record, we conclude as a matter of |aw that the

settl enent agreenent between them was not valid and enforceabl e.
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It is undisputed that at the time the settlenent
agreenent was entered into, Sharpe was dead and Guerreiro had no
authority to convey Sharpe's interest in Parcel 3.1 |t is a

wel | -settl ed principle that

[nNJ]o one . . . can convey a better or greater title than he
has; that is, no deed can operate so as to convey an
interest which the grantor does not have in the |and
described in the deed, or so as to convey a greater estate
or interest than the grantor has, even though by its terns
it may purport to do so and even though it may, at least if
it is a warranty deed, operate by way of estoppel to pass to
the grantee any title or interest thereafter acquired by the
grantor.

23 Am Jur. 2d Deeds § 336, at 297 (1983) (footnotes omtted).

| f, as Moran contends, the settlenent agreenent inposed a duty on
Guerreiro to convey title to all of Parcel 3 (including Sharpe's
interest) by warranty deed, then the settlenent agreenent was, as
a matter of |aw, void, unenforceable, and properly set aside.

B. The Duty to Recuse Issue

During the proceedi ngs bel ow, Mdran's attorney
requested that Judge Nakatani recuse herself because she was
"privy to certain privileged and confidential material which

[she] indicated [she] would keep privileged and confidenti al

during the settlenment negotiations.” Judge Nakatani denied the
request.
8/ The record indicates, moreover, that when Guerreiro signed the

settl ement agreement, he did so only in his individual capacity, as Trustee
for Manuel's Estate, and as Special Adm nistrator for Nana's and Nuha's
Est at es.
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Moran now argues that Judge Nakatani, pursuant to
Hawai i Revised Statutes § 601-7(b) (1993),'® should have recused
herself from presiding over the various order to show cause
heari ngs because she was privy to confidential information as a
result of settlenent negotiations and because she received
ex parte comuni cations from Guerreiro that discussed the nerits

of the order to show cause hearing. |In light of Associates Fin.

Servs. v. Mjo, 87 Hawai‘i 19, 950 P.2d 1219 (1998), in which the

Hawai ‘i Suprene Court upheld the propriety of a trial judge
encouragi ng settlenment of a case on the eve of trial, we disagree
with Moran that information Judge Nakatani was privy to during
settl enment negotiations disqualified her fromreview ng the
April 30, 1997 settlenent agreenent.

The ex parte comrunications issue is nore problemtic.

HRCP Rule 5 requires, in relevant part, as follows:

19/ Hawaii Revised Statutes 8§ 601-7(b) provides, in relevant part:

Whenever a party to any suit, action, or proceeding, civi

or crimnal, makes and files an affidavit that the judge
before whom the action or proceeding is to be tried or heard
has a personal bias or prejudice either against the party or
in favor of any opposite party to the suit, the judge shall
be disqualified from proceeding therein. Every such
affidavit shall state the facts and the reasons for the
bel i ef that bias or prejudice exists and shall be filed
before the trial or hearing of the action or proceedi ng, or
good cause shall be shown for the failure to file it within
such time.
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(a) Service: When Required. Every . . . pleading
subsequent to the original conplaint unless the court
ot herwi se orders because of nunerous defendants, . . . and
every written . . . brief or memorandum of law, . . . and
sim | ar paper shall be served upon each of the parties[.]

(d) Filing. Except as provided in subdivision (f)
of this rule, all papers after the conplaint required to be
served upon a party, together with a certificate of service
shall be filed with the court either before service or
within a reasonable time after service. All docunents filed
with the court shall be previously or contenporaneously
served on all parties to the action, except as permtted in
subdi vi sion (a) above.

(e) Filing With the Court Defined. The filing of
pl eadi ngs and ot her papers with the court as required by
these rules shall be made by filing themwith the clerk of
the court, except that the judge may permt the papers to be
filed with himor her, in which event the judge shall note

thereon the filing date and forthwith transmt themto the
office of the clerk.

Guerreiro, acting pro se, clearly violated the foregoing rule
many ti nmes when he addressed and nmil ed correspondence directly
to Judge Nakatani, w thout serving copies of such correspondence
on Moran's counsel .

Canon 3(B)(7) of the Hawai‘ Code of Judicial Conduct,
which is identical to Canon 3(B)(7) of the American Bar
Associ ati on Model Code of Judicial Conduct (2000 ed.), states,
wWith respect to ex parte comunications, in relevant part, as

foll ows:

(7) A judge shall accord to every person who has a
|l egal interest in a proceeding, or that person's |lawyer, the
right to be heard according to law. A judge shall not
initiate, permit, or consider ex parte communications, or
consider other communications made to the judge outside the
presence of the parties concerning a pending or impending
proceeding except that:
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(a) Where circunmstances require, ex parte
communi cations for scheduling, adm nistrative purposes or
emergenci es that do not deal with substantive matters or
issues on the merits are authorized; provided

(i) the judge reasonably believes that no party wil
gain a procedural or tactical advantage as a result of the
ex parte communi cation, and

(ii) the judge makes provision pronmptly to notify al
ot her parties of the substance of the ex parte communication
and allows an opportunity to respond

(Bol ded enphasis added.) The reason that ex parte comruni cations
are barred is

to insure that "every person who is legally interested in a
proceeding is given the full right to be heard according to
law. "

Ex parte communi cations deprive the absent party of
the right to respond and be heard. They suggest bias or
partiality on the part of the judge. Ex parte conversations
or correspondence can be m sl eading; the information given
to the judge "may be inconplete or inaccurate, the problem
can be incorrectly stated.” At the very |east,
participation in ex parte communi cations will expose the
judge to one-sided argumentation, which carries the
attendant risk of an erroneous ruling on the law or facts.
At worst, ex parte conmmunication is an invitation to
i mproper influence if not outright corruption

J. Shaman, S. Lubet & J. Alfini, Judicial Conduct and Ethics

§ 5.01, at 159-60 (3d ed. 2000) (footnotes and brackets omtted).

The Commentary to Canon 3(B)(7) of the Hawai‘ Code of
Judi ci al Conduct provides sone hel pful guidance regarding a
judge's duties when an ex parte comunication is received by the
j udge:

Certain ex parte communication is approved by
Section 3B(7) to facilitate scheduling and other
administrative purposes and to accommodate emergencies. In
general, however, a judge must discourage ex parte
communication and allow it only if all the criteria stated
in Section 3B (7) are clearly met. A judge must disclose to
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all parties all ex parte communications described in
Sections 3B(7) (a) and 3B(7) (b) regarding a proceeding
pending or impending before the judge.

A judge must make reasonable efforts, including the
provision of appropriate supervision, to ensure that
Section 3B(7) 1is not violated through law clerks or other
personnel on the judge's staff.

In AH v. P.B., 2 P.3d 627 (Al aska 2000), the
appel l ant father argued inpliedly on appeal that the superior
court exhibited partiality to the appellee nother by accepting
ex parte communi cations from her and forwardi ng these
communi cations to him thereby functioning as the appellee
nmot her's "personal secretary[.]" [1d. at 628. The Al aska Suprene
Court hel d:

The record does not establish that the court acted

i nappropriately in this regard. Bot h parties, one who
appeared pro se at all times, and the other who appeared

pro se after her attorney withdrew in 1997, besieged the
superior court with conmmunications expressly, and sonmeti nmes
i mpliedly, seeking relief of various sorts. Sonme of these
communi cati ons were ex parte, or were not accompani ed by
proof of service. The Alaska Code of Judicial Conduct
prohibits a judge frominitiating, permtting, or

consi dering ex parte communications in pending or inpending
matters. Dealing with pro se litigants who are unable or
unwi I ling to foll ow service requirements and procedura
formalities can be problematic. Even pro se litigants
shoul d be instructed to avoid ex parte communications and to
submt certificates of service. Utimtely, ex parte
communi cati ons should not be accepted for filing unless
service has been made by the filing party, or unless the
court makes service itself. Here the superior court appears
to have attenmpted to follow this practice consistently. Any
possi bl e | apses were few, and do not denmonstrate any bias
agai nst [appellant father].

5. Equal l'y problematic is the ambiguity of informal
requests for relief, such as the February 15, 1999, letter
[ appel | ee nother] sent to the superior court in this case
[ Appel l ant father] treated this letter as a request for
relief, and filed an opposition. The best practice is for a
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trial court, if it
request,
motion for relief.
necessary without

Ot her

on it absent further

Id. at 628-29 (footnote omtted).

In this case, there is

intends to give consideration to such a
to indicate that it

is treating the request as a

parties may then respond as
wonderi ng whet her
accepted the communication for
notice

the court has sinply
filing and intends not to act

no indication in the record that

the ex parte comruni cations received from Guerreiro that Mran

conpl ai ns about on appeal 2° were ever

unopened, with instructions that
Additionally, it does not appear
di scouraged from subm tting such

infornmed that his correspondence

returned to Guerreiro,
Guerreiro observe HRCP Rul e 5.
that Guerreiro was in any way
ex parte communi cati ons or

woul d not be filed unl ess he

conplied with applicable procedural rules. Wth respect to the
correspondence from Guerreiro that Mdran's attorney discovered
while preparing for a prior appeal, it does not appear that court
staff ever provided Moran's attorney with a copy of said
correspondence.

As noted previously, we are unable to discern fromthe
record whet her Judge Nakatani personally read Guerreiro's
ex parte communi cati ons or whet her such conmmuni cations influenced
her decision to dismss Mran's conplaint with prejudice.

However, since Moran was unaware of the conmmuni cations until

20/ The record does contain an ex parte communication that

Judge Nakatani received from Guerreiro and which Judge Nakatani forwarded a
copy of to Moran's attorney.
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after the judgnent had been entered in this case, and since
Moran's notion to set aside the order dism ssing Mran's
conplaint due to the newly discovered ex parte conmuni cations was
denied by the circuit court without a hearing, Mdran was clearly
prejudi ced by the ex parte comuni cati ons.

To renmedy the due process concerns raised by the
handl i ng of the ex parte comuni cations, we vacate that part of
the June 9, 1998 order that dismssed Mdiran's conplaint with

prejudi ce and remand for further proceedings. See Mauna Kea

Power Co. v. Board of Land & Natural Resources, 76 Hawai‘ 259,

263, 874 P.2d 1084, 1088 (1994) (holding that a reopened hearing
to allow rebuttal of the ex parte comrunications cured any due
process concerns that recei pt of the comunications presented).
In light of our disposition of this appeal, we find it
unnecessary to address Mrran's argunent that the circuit court
abused its discretion when it applied its "inherent equity and
supervi sory powers as well as its inherent power to control the
[itigation process" and di sm ssed Miran's conplaint with
prej udi ce.

C. The Sharpe Deed

Because of our vacature of the order dism ssing Mran's
conplaint with prejudice, we address, for the circuit court's

gui dance on renmand, a | egal issue that generated consi derable
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confusion during the proceedings below-the validity of the

May 7, 1992 deed which Sharpe signed, conveying her 1/18th
interest in Parcel 3 to Moran. Kaehu, the escrow agent, was of
t he opi nion that because Sharpe had signed the deed before she
di ed, the deed was effective to convey Sharpe's interest in the
parcel. Mran's attorney, on the other hand, was of the opinion
t hat once Sharpe died, her 1/18th interest in Parcel 3 devolved
to Sharpe's estate, rendering it necessary to probate or
adm ni ster her estate or bring a quiet title action in order to
allow her 1/18th interest to be conveyed.

It is well-settled law that to be operative as a
transfer of realty, a deed nust be delivered. 23 Am Jur. 2d
Deeds § 120, at 155. "The intention of the parties is an
essential and controlling el enent of delivery of a deed." 1d.

§ 123, at 158.

Were a grantor delivers a deed "to a third person with
instructions to pass it on to the grantee, and w thout any
reservation by the grantor of a right to recall it, [the
delivery] is sufficient in law and effects a conplete transfer of
the title to the property.” 1d. 8 139, at 169. |In a comerci al
escrow transaction, where a deed is delivered to a third person
to be delivered to the grantee upon the happening of an event or

the performance of a condition, e.g., the paynent of the purchase
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price, the delivery is conditional. C Smth & R Boyer, Survey

of the Law of Property 280 (2d ed. 1971). In such instances,

the title to the property passes to the grantee upon the
performance of the condition or upon the happening of the
event, that is, fromthe so-called "second delivery". In
case of death of the grantor, . . . title passes fromthe
date of the "first delivery", that is, when the grantor
hands the deed to the escrow depositary.

Id. at 281.

In this case, although the deed signed by Sharpe is
included in the record on appeal, the conditions upon which the
deed were based, if any, were not in the record on appeal. W
are unable to determ ne, therefore, whether Sharpe signed the
deed conditi oned upon paynent by Moran of a particular price for
t he subject property. |If Mran were able to satisfy the
conditions of the deed signed by Sharpe before her death, the
deed woul d be effective to transfer Sharpe's interest in Parcel 3
to Moran. On the other hand, if it appears that after Sharpe
signed the deed on May 7, 1992, Morran was unable to fulfill the
conditions of the deed and, thereafter, Sharpe died, Sharpe's
signing of the deed would be ineffective to pass Sharpe's
interest in Parcel 3 to Moran. Mre facts are, thus, required to
determ ne the validity of Sharpe's deed.

CONCLUSI ON
In light of the foregoing discussion, we vacate:

(1) that part of the circuit court's June 9, 1998 order that
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di sm ssed Moran's conplaint with prejudice, as well as the
foll ow ng conclusions of |aw contained in the June 9, 1998

di sm ssal order: Conclusions of Law Nos. 4, 5, 6, 8, 9, and 10;
(2) the order granting Moran's notion for partial sumary
judgnment as to Defendants' counterclaim entered by the circuit
court on March 18, 1999; (3) that part of the circuit court's
July 27, 1999 order that denied Mdran's notion to set aside that
part of the June 9, 1998 order that dism ssed Moran's conplaint;
and (4) the Judgnent filed on Septenber 27, 1999. W renmand this

case for further proceedings consistent with this opinion.
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