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In this workers’ conpensation case, O ai mant-Appel |l ant
David K. Davenport (Davenport) appeals, pro se, the January 5,
2000 anended deci sion and order of the Labor and | ndustri al
Rel ati ons Appeals Board (the Board) that affirned in part, and
nodified in part, the Novenmber 21, 1996 decision of the Director
of the Departnent of Labor and Industrial Relations, Disability
Conpensation Division (the Director).

The Director’s decision determ ned, inter alia, that

Davenport’s clainms of psychol ogical injury sustained on
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January 14, 1994 and April 10, 1995 did not arise out of and in
the course of his enploynent as a firefighter with the Enpl oyer-
Appel lee, Cty and County of Honolulu Fire Departnment (the
Departnent), and were therefore not conpensable pursuant to
Hawai i Revi sed Statutes (HRS) 8§ 386-3 (Supp. 2000).! Davenport
had al so made a claimfor a torn Achilles tendon sustained at
work on May 2, 1994. The Departnent had accepted liability for

t he physi ol ogi cal conponent of that claim The Director’s

v Hawaii Revised Statutes (HRS) § 386-3 (Supp. 2000) provides that:

Injuries covered. (a) |If an enployee suffers
personal injury either by accident arising out of and
in the course of the enployment or by disease
proxi mately caused by or resulting fromthe nature of
the employment, the enployee's enployer or the special
conmpensation fund shall pay conmpensation to the
enpl oyee or the enployee's dependents as provided in
this chapter.

Acci dent arising out of and in the course of the
enmpl oyment includes the wilful act of a third person
di rected agai nst an enpl oyee because of the enployee’'s
enpl oyment .

(b) No conpensation shall be allowed for an
injury incurred by an enpl oyee by the enployee’s
wil ful intention to injure oneself or another by
actively engaging in any unprovoked non-work related
physical altercation other than in self defense, or by
the enpl oyee’s intoxication

c) A claimfor nental stress resulting solely
fromdisciplinary action taken in good faith by the
enmpl oyer shall not be all owed; provided that if a
coll ective bargaining agreement or other enployment
agreement specifies a different standard than good
faith for disciplinary actions, the standards set in
the collective bargaining agreenent or other
empl oyment agreenent shall be applied in lieu of the
good faith standard. For purposes of this subsection
the standards set in the collective bargaining
agreement or other enploynment agreement shall be
applied in any proceeding before the department, the
appel |l ate board, and the appellate courts.
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deci si on awarded additional disability benefits for Davenport’s
May 2, 1994 physical injuries.

The Board affirmed the Director’s denial of
conpensation for Davenport’s January 1994 and April 1995 cl ai ns,
and nodified the Director’s award of benefits for Davenport’s My
1994 cl ai m by addi ng conpensati on for psychol ogi cal sequel ae.

I n doing so, the Board concl uded that Davenport’s
January 1994 cl ai mof psychol ogical injury was not work-rel ated,
and hence not conpensabl e, because it arose out of his efforts to
secure a pronotion at work. The Board determ ned that
Davenport’s April 1995 stress injury was not conpensabl e because
it did not occur while he was at work. W hold, with respect to
the fornmer issue, that the Board erred as a matter of lawin its
interpretation and application of HRS § 386-3. W hold, with
respect to the latter issue, that the Board fundanental |y
m sapprehended the pertinent issues. W therefore vacate and
remand the Board’s determ nation of both issues. W otherw se

affirmthe Board' s anended deci si on and order.

I. BACKGROUND.

Davenport began his enploynent as a firefighter with
t he Departnent on January 3, 1972. On Novenber 2, 1991, with a
captain’s position as his ultimte goal, Davenport took
pronoti onal exam nations for placenment on the lists of eligibles

for Fire Fighter Level Il (FF I1) and Fire Fighter Level |1l (FF
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I11). FF 1ll is one step below captain. Dissatisfied with his
resul ting rankings, Davenport filed a February 13, 1992 petition
of appeal with the Gty and County of Honolulu' s Cvil Service
Comm ssion (the CSC). Davenport requested the foll ow ng renedies
fromthe CSC. (1) disclosure of infornmation relating to three
chal I enged test questions, (2) clarification of the formula the
City and County’s Departnment of Personnel (Personnel Departnent)
used to conpute the scores, and (3) additional tine for

adm ni strative review of the test results.

Davenport appeared before the CSC in July and Novenber
of 1993. Anong the issues Davenport discussed at the hearings
was the sel ection process, or how the Personnel Departnent places
qualified firefighter candidates on the lists of eligibles. The
Fire Chief selects candidates fromthe lists to fill vacancies
within the Departnent. The lists normally expire after two
years. The CSC del ayed ruling on Davenport’s conplaint and
instead directed the Personnel Departnment to review the process
to ensure that it was fair and equitable. As a result, the CSC
proceedi ngs and hearings, including a judicial review in
Davenport’s favor, continued for the next several years.

Meanwhi l e, in June 1992, Fire Chief Donald S.M Chang
(Fire Chief Chang) pronoted Davenport to the position of FF Il at
the Kalihi Kai fire station, based on his exam nation score.
Appoi ntments within the Departnent require a six-nonth

probationary period before they can become permanent. In Cctober



1993, the Departnent again pronoted Davenport, this tine to a
vacant permanent FF |1l position at the Kaa‘awa Fire Station.
Davenport did not conplete his probationary period for
the FF 111 position, because the Departnent rescinded his
pronoti on on Novenber 1, 1993 and sent him back to his fornmer FF
Il assignnment. Davenport clains he was “devastated.” The
Department took this action because several firefighters had
filed a lawsuit contesting the validity of the Departnent’s
pronoti onal exam nation and list of eligibles for the position of
captain. In that lawsuit, the court issued a tenporary
restrai ning order (TRO against the use of the exam nation for
the position of captain (captain’s exam nation). In an attenpt
to conply with the TRO the Departnent rescinded four pronotions
to captain positions, along with seven pronotions to FF I
positions, one of which was Davenport’s.

Wiile the awsuit over the captain’s exam nation
continued, the FF Il and FF Il lists, fromwhich the Departnent
had nade the el even resci nded pronotions, were due to expire in
January 1994. Davenport mmintained that Fire Chief Chang had
orally prom sed the affected firefighters that the Departnent
woul d reinstate their pronotions before then. However, Ri chard
R Seto- Mook replaced Fire Chief Chang in Novenber 1993, and
Davenport’s pronotion was not reinstated as purportedly prom sed.
This forced Davenport to take new pronotional exam nations for

the FF 111 list of eligibles. Davenport was again very upset,



and went on sick |leave. On January 21, 1994, a doctor treated
him for synptons associated with hiatal hernia and irritable
colon, and kept himoff work for approxinmately two weeks.

Attorney Dennis WS. Chang represented Davenport in
connection with the CSC matters. He wote a February 2, 1994
letter to the Personnel Departnent demanding that it imrediately
pronot e Davenport to the FF Il position. Shortly thereafter, in
February 1994, the Departnent reinstated Davenport’s pronotion to
FF I'll, at the Aikahi Fire Station. The Departnent required
Davenport to conplete a new six-nonth probationary period, from
February 16 to August 15, 1994, giving himno credit for the tine
he had accunul ated fromthe previous FF Ill pronotion.

Davenport received a probationary perfornmance
eval uation report, dated April 10, 1994, for the period
February 16 to May 15, 1994. The report commented: “This is a
mat ure, notivated enpl oyee. He has a good attitude about his
work. He constantly strives to inprove his performance and has
good suggestions. Wth nore experience and training he wll
devel ope into an excellent officer candidate.”

However, on May 2, 1994, Davenport tore his right
Achill es tendon while playing paddle tennis at the Aikahi fire
station. Davenport underwent surgery on May 4, 1994 and went on
sick leave. He was on total tenporary disability (TTD) from

May 5, 1994 through June 14, 1995. The Departnent accepted



l[iability for the physiol ogi cal conponent of Davenport’s
i njuries.

In October 1994, Davenport began seeing a psychiatrist,
Dr. Gordon J. Trockman (Dr. Trockman), for treatnent of
psychol ogi cal problenms. Dr. Trockman’s reports, fromthe period
Cct ober 1994 to August 1996, discuss in great detail Davenport’s
woes, including depression over his inmmobility fromthe foot
injury, anger and depression over issues at work, famly
probl ens, nedical problens (irritable colon and hiatal hernia),
and difficulties dealing adm nistratively with the nedical
system Dr. Trockman di agnosed Davenport as having an
“[a]djustment disorder with m xed enotional features[.]” A
clinical psychol ogist, Joseph P. Rogers, Ph.D. (Dr. Rogers),
eval uated Davenport in February 1995 and expl ai ned that “[a]
contributing factor to the build up of perceived stress over the
years has been his dogged persistence in pursuing these
[ pronotion and grievance] issues wthout conpromise. This [is]
characteristic of his underlying obsessive-conpul sive/ passive
aggressive personality structure, which also plays a contri buting
role in the build up of perceived stress.”

On Decenber 22, 1994, Dr. Trockman filed a physician's
report (WC-2 Fornm) of the May 2, 1994 Achilles tendon injury.
Hi s report described the injury thus: “Torn Achilles tendon
physically[.] Depressed, frustrated, and upset enotionally due

to additional stress, etc. [sic].” Dr. Trockman's report also



mentioned a contributing cause of the injury: “Previous
difficulties with Honolulu Fire Dept. adm nistrative procedures
created a background of on-going stress since 1990.”

On Cct ober 25, 1994, Davenport signed a claimfor
wor kers’ conpensation benefits (WC-5 Form for an injury suffered
back on January 14, 1994. He described the injury as “stress,
hiatal hernia, [and] irritable colon.” Davenport attributed his
stress injury to “a long series of admnistrative difficulties
regarding [ny] pronotion over the | ast several years[.]”
(internal quotation nmarks omtted). The Departnent had earlier
filed an Enployer’s Report of Industrial Injury (WC1 Form
denying the January 1994 claim “pending investigation[.]”

On April 10, 1995, while he was still off work on TTD,
Davenport attended an annual health assessnent for the Departnent
conducted by the City and County Departnment of Health. Dr.
John E. Hall diagnosed Davenport with el evated bl ood pressure.
As a result, Davenport faced nedical disqualification fromhis
enpl oyment if he did not submit a nedical report and treatnent
plan for the hypertension by May 27, 1995. Later, on April 8,
1996, Davenport filed a W5 Formfor treatnment of the
hypertension. He referenced April 10, 1995 as the date of injury
and described the injury as “stress — cunul ative trauma and pain
fromindustrial injuries.” Via a W1 Formdated April 17, 1996,
the Departnent denied liability for Davenport’s April 10, 1995

stress claim In it, the Departnent noted: “d ainmant clains
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hypertensi on due to stress claimthat has been deni ed pendi ng
i nvestigation.”

Davenport returned for limted-duty work from June 15,
1995 until Decenber 18, 1995. However, on Decenber 19, 1995, Dr.
Trockman decl ared hi m permanently psychiatrically disabled and
i ncapabl e of working as a firefighter.

Wth the assistance of attorney Jeffrey M Tayl or,
Davenport continued to seek workers’ conpensation benefits for
the three psychological injuries alleged to have occurred in
January 1994, May 1994 and April 1995. The Director, by a
hearings officer, held a hearing on Cctober 15, 1996 to exam ne
Davenport’s cl ai is.

On Novenber 21, 1996, the Director rendered a decision
on Davenport’s three workers’ conpensation clains. The Director
made the followi ng findings of fact:

On May 2, 1994 . . . , [Davenport] was in the
enmpl oy of [the Departnent]; on said date, [Davenport]
sustained a personal injury to the back and | egs by
accident arising out of and in the course of
enmpl oyment; said injury was not caused by
[ Davenport’s] wilful intention to injure oneself or
anot her nor by intoxication. As a result of said
injury, [Davenport] was tenporarily totally disabled
from work beginning May 9, 1994 through June 14, 1995
Decenmber 19, 1995 and term nating at such time as is
determ ned by the Director that such disability has
ended. As a further result, [Davenport] was
temporarily partially disabled from work begi nning
June 15, 1995 through Decenber 18, 1995. The matters
of permanent disability and disfigurement, if any,
shall be determned at a |ater date. The average
weekly wages of [Davenport] were [$]744.93

On November 23, 1994 . . . , [Davenport] filed

[a WC-5 Form for a claimof injury on January 14,
1994. On March 2, 1994, [the Departnment] filed a
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[WC-1 Form denying a claimof injury on January 14,
1994.

On April 8, 1996 . . . , [Davenport] filed [a
WC-5 Form for a claimof injury on April 10, 1995
On April 24, 1996, [the Department] filed [a WC-1
Form denying a claimof injury on April 10, 1995

A hearing was held on October 15, 1996 to
det erm ne: 1) whet her [Davenport] suffered
conmpensabl e injuries on January 14, 1994 and April 10,
1995; 2) [TTD]; and 3) other issues as appropriate

At the hearing, [Davenport] took the position
that he was temporarily and totally disabled for work
from December 19, 1995 through March 3, 1996 due to
the May 2, 1994 injury, so he is entitled to
additional TTD benefits for the period. [Davenport]
stated that his TTD benefits were reinstated on
March 4, 1996, when he enrolled into the vocationa
rehabilitation (VR) program [Davenport] relied on
Robert Simons, M D.’s report dated April 17, 1996

[ The Departnment] took the position that
[ Davenport] is not entitled to additional TTD benefits
because he was able to performlight-duty work and it
was avail abl e. [ The Department] relied on Robert
Smith, MD.'s report dated May 1, 1996, and Stephen
Hi rasuna, M D.’'s report dated May 31, 1996

[ The Department] denied liability for the
January 14, 1994 and April 10, 1995 injuries. [ The
Department] argued that these claim should be denied
because they were due to [Davenport’s] preexisting
ment al condition and the stress he suffered as a
result of the pronotion process of a firefighter
[ The Departnent] relied on the case, Mtchell wv.
Department of Educ./State of Hawaii, AB 90-658
(Jan. 22, 1993), appeal dism ssed, 77 H. [sic] 305
(1994). [ The Department] also relied on Mark Stitham
MD.”s [(Dr. Stitham] report dated October 18, 1994;
[Dr. Rogers’'] reports dated February 27, 1995 and
September 5, 1996; and Danil o Ponce, M D.'s [(Dr.
Ponce)] report dated April 27, 1996.

[ Davenport] took the position that he suffered
conmpensabl e injuries on January 14, 1994 and April 10,
1995. [ Davenport] argued that his stress injuries
were caused by the harassment fromthe fire chief and
the telephone calls he received at home from him and
fromthe threats he received fromthe adm nistrative
of ficers and ot her coworkers. [ Davenport] relied on
Dr. Stitham s report dated February 27, 1995, and Dr.
Rogers’ report dated September 5, 1996. As an
alternative position, [Davenport] argued that he
suffered conpensable injuries arising out of the
illegal activities by [the Department] during the
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promoti on process. [Davenport] relied on Dr. Ponce’s
report dated April 27, 1996. As a second alternative
position, [Davenport] argued that the injuries were
caused by the depression he suffered from his foot
injury. [Davenport] relied on [Dr. Trockman’s] report
dated October 13, 1994.

Dr. Trockman attended the hearing and stated
that [Davenport’'s] stress resulted in an irritable
colon and hypertension. [Davenport’s] stress was
caused by the sourness and unfairness surrounding the
promotion situation at work, i.e., the adm nistrative
system of the [Department]. [ Davenport] reacted in
physi cal and nental breakdown. \When [Davenport] tried
to fight the work conditions, he suffered tota
disability. Since Decenmber 19, 1995, [Davenport] has
not been able to work.

In rebuttal, [the Department] argued that there
is no relationship between work and [Davenport’s]
hypertensi on. [The Department] relied on [independent
medi cal exam ner] Stephen Wallach, MD.’s [(Dr.
Wal | ach)] report dated July 1, 1996, and John Cogan
M D.”s [(Dr. Cogan)]report dated September 9, 1996

After a review of the entire matter, the
Director determ nes [Davenport] is entitled to
additional TTD benefits from December 19, 1995 through
March 3, 1996 for the May 2, 1994 injury. It is
undi sputed by the parties that [Davenport] has been
participating in the VR program as of March 4, 1996.
[ Davenport’s] enrollment into the VR programis an
acknow edgnment that he was tenporarily and totally
di sabled at that time. W find no medical evidence
that [Davenport’s] physical condition as of March 4,
1996 was any different fromthe period preceding it.

We find [Davenport] did not suffer conmpensable
infjuries. It is the opinions of Drs. Stitham Ponce
Rogers and Trockman that [Davenport’s] psychiatric
probl ems were caused not by his duties as a fireman,
but fromthe stress of dealing with the adm nistrative
process associated with his promotion as a fireman.
Even though there is a causal relationship between his
injuries and the work environment, [the Board] has
hel d psychiatric injuries arising out of personne
actions at work are nonconmpensable. See Mtchell and
subsequent related cases.? Therefore, [the
Departnment] is not responsible for benefits relating

2 The Director is referring to the January 22, 1993 decision of the
Board, that was |ater vacated by Mtchell v. State, Dept. of Educ., 85 Hawai ‘i
250, 942 P.2d 514 (1997), in which the Hawai‘ Supreme Court held that a
stress-related injury arising out of disciplinary action taken in good faith
by an enployer arose out of and in the course of enploynment and was therefore
conpensabl e under HRS § 386-3. |d. at 257, 942 P.2d at 521
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to the January 14, 1994 and April 10, 1995 injuries.
The clainms are hereby denied

(Foot not e supplied).

On Novenber 26, 1996, Davenport appealed the Director’s
Decision to the Board. On April 30, 1997, the Departnent
term nated Davenport’s enploynent. On February 27, 1998,
Jeffrey M Taylor wthdrew as attorney for Davenport. A My 14,
1998 pretrial order of the Board, issuing out of a pretrial
conference attended by Davenport and counsel for the Departnent,

identified three issues for the appeal:

a. Whet her [ Davenport] sustained a psychol ogica
injury on or about January 14, 1994, arising out
of and in the course of enploynment.

b. Whet her [ Davenport] sustained a psychol ogica
injury as a conpensabl e consequence of his May
2, 1994 work injury.

C. Whet her [ Davenport] sustained a psychol ogica
injury on or about April 10, 1995, arising out
of and in the course of enploynment.

After a Novenber 2, 1998 hearing at which Davenport
appeared pro se, the Board issued its decision and order on
Septenber 30, 1999. The Board affirned in part and nodified in
part the Director’s decision. Specifically, the Board agreed
t hat Davenport’s January 1994 and April 1995 psychol ogi cal
injuries did not arise out of and in the course of enploynent.
However, the Board found that Davenport had “sustained a
psychol ogi cal injury as a conpensabl e consequence of his May 2,

1994 work injury.”
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On Cctober 27, 1999, Davenport filed a notion for
reconsi deration with the assistance of attorney Roger C. Lerud.
The notion requested that the Board reconsider its concl usions
t hat Davenport’s January 1994 and April 1995 injuries did not
arise out of and in the course of his enploynent with the
Depart nment .

On January 5, 2000, the Board rendered an anended
deci sion and order to “state and explain nore clearly the basis
for [its] conclusions.” 1Init, the Board delivered the foll ow ng

rel evant findings of fact:

The January 14, 1994 injury

25. In [ Davenport’s] motion for reconsideration
of our Septenmber 30, 1999 Decision and Order,
[ Davenport] argued that the Board m sconstrued his
claim for the January 14, 1994 work injury. According
to [Davenport], it was never his contention that his
January 14, 1994 injury was caused by the stress and
frustrations of the Civil Service appeals process.
[ Davenport] contended that it was the failure by the
new fire chief to honor his predecessor’s prom se that
his pronotion would be restored by January of 1994
that caused his stress.

Based on our review of the evidence, including
the opinions of Dr. Trockman, Dr. Rogers, and Dr.
Ponce, the written statements of [Davenport’s]
cowor kers, [Davenport’s] answers to [the Department’s]
interrogatories, the fact that [Davenport’s] pronotion
was reinstated in February of 1994, a nonth after the
January 14, 1994 injury date, [Davenport’s] continued
pursuit of his Civil Service appeal beyond that date
despite the pronotion, and the fact that he continued
to experience emotional problenms that required himto
seek psychiatric treatment in October of 1994, even
t hough his promotion had already been restored many
mont hs before, we find that [Davenport’s] January 14,
1994 psychol ogical condition resulted from his
invol vement in the Civil Service adm nistrative
appeal s process and not fromthe new fire chief’s
failure to honor the alleged promi se of the chief’s
predecessor.
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26. According to his work duties log for 1993
and 1994, [Davenport’s] duties as a Fire Fighter
included mai ntenance and repair work at the station
performng drills, attending classes and meetings, and
sports and physical activities.

27. We find that participation in the Civil
Service adm nistrative appeals process to chall enge
the exam nation and pronotion procedure is too renote
fromthe usual and reasonable work of a firefighter to
be consi dered an incident of [Davenport’s] employment.

April 10, 1995 injury

The Board

33. On April 10, 1995, while he was on [TTD]
for the May 2, 1994 ankle injury, [Davenport] saw Dr.
John Hall, [the Departnment’s] physician, for a
physi cal exami nation to evaluate his ability to return
to work.

34. [Davenport] alleged that [the Department]
conducted an inproper physical exam nation on him
whil e he was on industrial |eave and that he was
threatened with medical disqualification fromhis job
because of his work injury.

35. [Davenport] was on industrial |eave on
April 10, 1995, and was not at work perform ng his
fire fighter duties or doing something incidenta
thereto on that date.

followed with conclusions of law in rel evant

1. We have found that [Davenport’s] January 14,
1994 psychol ogical stress injury resulted fromhis
i nvol vement and participation in the Civil Service
adm ni strative appeal s process.

In this case, [Davenport’s] stress injury
resulted fromhis participation in the Civil Service
adm ni strative process to challenge the exam nation
and pronotion procedure

Accordi ngly, we conclude that [Davenport] did
not sustain a psychological injury on or about January
14, 1994, arising out of and in the course of
enpl oyment .

2. We conclude that [Davenport] sustained a
psychol ogi cal injury as a conpensabl e consequence of
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his May 2, 1994 work injury. W base our conclusion
on the opinion and report of Dr. Trockman. According
to Dr. Trockman, [Davenport] devel oped a psychol ogica
condition as a result of his difficult recovery from
the ankle injury and being i mobile and unable to
perform at his previous physical |evel

3. We conclude that [Davenport] did not sustain
a psychol ogical injury on or about April 10, 1995
arising out of and in the course of enploynment.
[ Davenport] was receiving TTD benefits for his My 2,
1994 work injury, and was not at work in April of
1995.

Davenport filed a notice of appeal of the Board' s
anended deci sion and order on February 4, 2000.

Davenport essentially argues on appeal that the Board
(1) erred when it affirnmed the Director’s determ nation that the
January 1994 psychological injury did not arise out of and in the
course of his enploynment, and (2) erred when it affirnmed the
Director’s determnation that his April 1995 stress cl ai mwas not

conpensabl e because he was not at work at the tine.

II. STANDARDS OF REVIEW.
A. Board Decisions.
Appel | ate review of a decision of the Board is governed

by HRS § 91-14(g) (1993).3% Korsak v. Hawaii Pernmanente Medi cal

3/ HRS § 91-14(g) (1993) provides:

Judicial review of contested cases.

(g) Upon review of the record the court may
affirmthe decision of the agency or remand the case
with instructions for further proceedings; or it may
reverse or nodify the decision and order if the
substantial rights of the petitioners may have been
prejudi ced because the adm nistrative findings,
(continued...)
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G oup, 94 Hawaii 297, 302, 12 P.3d 1238, 1243 (2000).
Accordingly, it is well-established that appellate courts review
the Board s findings of fact under the clearly erroneous
standard. |d. at 302-3, 12 P.3d at 1243-44. The appell ate
courts decide whether a finding of fact is clearly erroneous in
light of the “reliable, probative, and substantial evidence on
the whole record.” 1d. at 303, 12 P.3d at 1244 (brackets and
citation omtted). “The clearly erroneous standard requires the
court to sustain the [Board’ s] findings unless the court is left
with a firmand definite conviction that a m stake has been
made.” 1d. (citation omtted). However, the Board’ s concl usions
of law cannot bind an appellate court and are “freely revi ewabl e

for [their] correctness. Thus, the court reviews [conclusions of

8(...continued)
concl usi ons, decisions, or orders are

(1) In violation of constitutional or
statutory provisions; or

(2) In excess of the statutory authority
or jurisdiction of the agency; or

(3) Made upon unl awful procedure; or
(4) Af fected by other error of |aw, or
(5) Clearly erroneous in view of the

reliable, probative, and substanti al
evidence on the whole record; or

(6) Arbitrary, or capricious, or
characterized by abuse of discretion
or clearly unwarranted exercise of
di scretion.

-16-



| aw] de novo, under the right/wong standard.” 1d. (citation
omtted).
B. Statutory Interpretation.

The interpretation of a statute is a de novo inquiry
for the appellate court. “Wen construing a statute, our
forenost obligation is to ascertain and give effect to the
intention of the legislature, which is to be obtained primarily
fromthe | anguage contained in the statute itself. And we nust
read statutory |anguage in the context of the entire statute and
construe it in a manner consistent with its purpose. . . . This
court may al so consider the reason and spirit of the law, and the
cause which induced the legislature to enact it . . . to discover
its true neaning.” 1d. at 303, 12 P.3d at 1244 (brackets and

citations omtted).

ITIT. DISCUSSION.

A. Stress injuries relating to promotions and non-disciplinary
demotions, such as Davenport’s January 14, 1994 claim, arise
out of and in the course of employment pursuant to HRS
§ 386-3.

Davenport first argues that the Board m stakenly

determ ned that he “did not suffer any injury on January 14,

1994, as a result of his denotion at work, effective Novenber 3,

1993.” Davenport clains the Board erroneously “based its ruling

on a prem se that psychogenic injuries resulting from denotions

at work are sonehow not conpensable.” These assertions
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underscore the basic divergence between the parties on appeal as
to what, exactly, this issue is all about.

The Departnent contends that the Board s finding —

t hat Davenport’s January 1994 psychol ogical injuries were caused
by his efforts at pronotion through the CSC appeal s process —-
was correct and justified its conclusion that those efforts and
that process were too renote an incident of enploynent to
engender an injury “arising out of and in the course of the

enpl oynent” nmade conpensable by the terns of HRS § 386-3(a).
Davenport, on the other hand, argues that the Board

m sapprehended his claimof injury. H's January 1994 claim he
expl ai ns, was predicated instead upon the rescission of his FF
1l pronotion, the failure of the Departnent to honor its alleged
pl edge to reinstate that pronotion, and various and sundry
related acts of intimdation and harassnment by the Departnent and
its personnel.

We concl ude, however, that regardl ess of how
Davenport’s January 1994 claimis articulated, the Board s
ultimate determ nation that it was not conpensable was wong as a
matter of |aw.

HRS § 386-3(a) sets the general paraneters of a
conpensabl e i njury under Hawai‘i’s workers’ conpensation | aw.

Injuries covered. (a) |If an enployee suffers
personal injury either by accident arising out of and
in the course of the empl oyment or by disease
proxi mately caused by or resulting fromthe nature of
the empl oyment, the enployee's enployer or the special
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compensation fund shall pay conmpensation to the
empl oyee or the enployee's dependents as provided
in this chapter.

Wth respect to the Board' s determ nation, we first
observe that Hawai‘i courts have unequi vocally established that
purely psychol ogical injuries are within the contenplation of HRS

8§ 386- 3. Roval State Nat’'l Ins. v. Labor Bd., 53 Haw 32, 38,

487 P.2d 278, 282 (1971) (holding that “HRS § 386-3 makes no
differentiati on between organic and psychic injuries arising out
of the enploynent relationship”).4 See also HRS § 386-1 (1993)
(“*Disability’ means | oss or inpairnment of a physical or nental
function.” (enphasis supplied)).

A covered injury is conpensable if there is a
“requi site nexus between the enploynent and the injury[,]” which
nexus is “articulated in Hawai‘i, as in the majority of
jurisdictions, on the basis that, to be conpensable, an injury

nmust arise out of and in the course of enploynent.” Tate v. GIE

Hawai i an Tel ephone Co., 77 Hawai‘i 100, 103, 881 P.2d 1246, 1249

(1994) (footnote omtted). See also Mtchell v. State, Dept. of

Educ., 85 Hawai ‘i 250, 254, 942 P.2d 514, 518 (1997) (quoting

Tate, supra); Zenms v. SClI Contractors, Inc., 80 Hawai ‘i 442,

445, 911 P.2d 77, 80 (1996) (quoting Tate, supra). In this

o In Royal State Nat’'l Ins. v. Labor Bd., 53 Haw. 32, 487 P.2d 278
(1971), the Hawai‘ Supreme Court reasoned: "The humanitarian purposes of the
Wor kmen’ s Conpensation Law require that indemification be predicated not upon
the | abel assigned to the injury received, but upon the enmployee’'s inability
to work because of impairments flowing fromthe conditions of his employment."
1d. at 38, 487 P.2d at 282 (citations and footnote omtted).
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connection, we enploy a unitary’ test that considers whether
there is a sufficient work connection to bring the accident
within the scope of the statute.” Zem's, 80 Hawai‘i at 445, 911

P.2d at 80, (citing Tate, supra). See also Chung v. Anina

dinic, Inc., 63 Haw. 642, 649, 636 P.2d 721, 726 (1981) (first

formal adoption of the unitary test). To be clear, “the work
connection approach sinply requires the finding of a causal
connection between the injury and any incidents or conditions of
enpl oynent.” Tate, 77 Hawai‘ at 103, 881 P.2d at 1249 (citation
omtted).

Overarching this inquiry, “HRS 8§ 386-85(1)% (1985)
creates a statutory presunption of conpensability (the
presunption). The presunption inposes upon the enployer the
burden of going forward with the evidence and the burden of
persuasi on. The enpl oyer may overcone the presunption only with
substanti al evidence that the injury is unrelated to the
enpl oynent. Evidence, to be substantial, nust be credible and
relevant.” 1d. at 107, 881 P.2d at 1253 (citations and ori gi nal
footnote omtted).

The question thus becones whet her psychol ogi cal
injuries engendered by non-disciplinary personnel actions —-

whet her they be pronotions, as the question here would be franed

B HRS § 386-85(1) (1993) provides that “[i]n any proceeding for the
enf orcement of a claim for conpensation under this chapter it shall be
presumed, in the absence of substantial evidence to the contrary: (1) That
the claimis for a covered work injury[.]”
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by the Departnment, or denotions, as it would be franed by
Davenport — arise out of and in the course of the enpl oynent and
hence fall within the anbit of conpensability outlined by
HRS § 386-3. The Board articulated the question in the forner
manner and answered it in the negative, finding that
“participation in the [CSC] adm nistrative appeals process to
chal | enge the exam nati on and pronotion procedure is too renote
fromthe usual and reasonable work of a firefighter to be
considered an incident or [Davenport’s] enploynent.”

As a general policy, it is “well-settled in Hawai ‘i
t hat workers’ conpensation |aws are construed liberally in favor
of coverage because of its remedial character and benefi cent
purpose.” Mtchell, 85 Hawai‘ at 257, 942 P.2d at 521 (citation
and internal quotation nmarks omtted). “W have traditionally
construed HRS § 386-3 liberally in favor of conferring
conpensati on because our | egislature has decided that work
injuries are anong the costs of production which industry is
required to bear.” [d. at 255, 942 P.2d at 519 (citations and
internal quotation marks omtted). The *paranmount purpose” of
the “highly remedi al” workers’ conpensation laws is “to provide
conpensation for an enployee for all work-connected injuries,
regardl ess of questions of negligence and proxi mate cause.
Courts should therefore give thema liberal construction in order
to acconplish their beneficent purposes.” 1d. at 255, 942 P.2d

at 519 (citation and enphasis omtted).
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In light of the foregoing, we approach the issue of
conpensability with a general view toward coverage. A nore
focused exam nation of this issue reveals conpelling support for
cover age.

In Mtchell, supra, disciplinary action taken by

Mtchell’s enpl oyer caused her to suffer a stress injury. The
Hawai ‘i Suprene Court exam ned the foll ow ng question: “whether
an enployee’'s stress-related injury resulting fromdisciplinary
action taken by an enployer in response to an enpl oyee’s
m sconduct is a conpensable injury under HRS § 386-3 (1985).”
Id. at 254, 942 P.2d at 518. @uiding the suprenme court inits
anal ysis were the “plain | anguage of the statute and the
| egislature’s intent that work-related injuries be considered as
a cost of doing business.” 1d. at 257, 942 P.2d at 521 (citation
omtted). As aresult, the supreme court was “conpelled to hold
[the injury] conpensible [sic] under HRS § 386-3.” 1d.

In connection with its holding, the Mtchell court
exam ned wor kers’ conpensation statutes from several other
jurisdictions and pointedly noted that “many jurisdictions with
statutes simlar to HRS chapter 386 have expressly anended them
to exclude from coverage psychol ogical or stress-related injuries
resulting fromgood faith disciplinary actions.” 1d. For
exanpl e, the supreme court cited the statutes of Al aska, Mine
and Montana, that “all provide that ‘a nmental injury i s not

considered to arise out of and in the course of enploynent if it
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results fromany disciplinary action . . . taken in good faith by
the enployer.’” Alaska Stat. 8§ 23.30.265(17) (1992); M. Rev.
Stat. Ann. Tit. 39-A 8§ 201 (West 1993); and M. Ann. Stat.

§ 287.120 (Vernon 1994).” |Id. (ellipsis in the original). The
New Yor k, Col orado and New Mexi co wor kers’ conpensation statutes
were also cited as simlar. 1d.

The suprenme court concluded that:

In the absence of an express exception in HRS §
386-3, we cannot unilaterally pronounce one. To do so
woul d run counter to the clear inmport of HRS § 386- 3.
If the |legislature should deem it advisable in the

future, it can — as have the jurisdictions cited
supra —- amend HRS chapter 386 to exclude from
coverage those injuries resulting fromdisciplinary
action taken in good faith by the enployer. However,
unl ess and until the Hawai‘ |egislature chooses to

amend HRS chapter 386, we are conpelled to reach the
result we have today.

The suprenme court’s nessage was clear. The |egislature
responded with alacrity and amended HRS § 386-3 in 1998. The
amendnent added HRS § 386-3(c), which provides, in relevant part:
“Aclaimfor nental stress resulting solely fromdisciplinary
action taken in good faith by the enployer shall not be
allowed[.]”

The plain | anguage of HRS 8§ 386-3(c) does not exclude
clainms for psychological injury resulting fromother types of
personnel actions, such as the pronotion and denotion that
Davenport experienced here, not disciplinary in nature. The

overall intention of the legislature confirnms this facial
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i npression. The anmendnent provided a “statutory nandate to
prohi bit any worker’s conpensation claimfor nental stress
resulting solely fromdisciplinary action taken in good faith by
an enployer.” Hse. Conf. Comm Rep. No. 162, in 1998 House
Journal, at 885. Under the logic of Mtchell, considering the
“plain | anguage of the statute and the legislature s intent that
work-related injuries be considered as a cost of doing
busi ness[,]” Mtchell, 85 Hawai‘i at 257, 942 P.2d at 521
(citation omtted), the psychological injury arising out of the
non-di sci plinary pronotion and denotion at issue here would
appear to be conpensabl e under HRS § 386- 3.

More significant, perhaps, is the fact that the
| egi sl ature had consi dered, but rejected, expanding the scope of
t he anendnent to exclude clains for stress arising out of other,
non-di sci plinary personnel actions. Representative Case

remar ked:

The concerns relate to the restriction of this

bill for now to “disciplinary actions.” The House
versi on had proposed to extend the applicability of
this measure to “other personnel action” as well, and

t he House, in conference, in order to nmeet Senate
concerns over the extent of “other personnel actions,”
offered further to define that term as “counseling,
wor k eval uation or criticism job transfer, |ayoff,
demoti on, suspension, termnation, retirement or other
action associated ordinarily with personnel

adm ni stration.”

Yet . . . the Senate conference co-chairs
refused to accede to the House's position to extend
this measure to other personnel actions as well.

Hse. Conf. Comm Rep. No. 162, in 1998 House Journal, at 884-85.
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Senator |Iwase al so objected to the limted scope of the bill. He
obser ved:

But if you read the basis for the court’s decision [in
Mtchell], you would have to conclude that in
jeopardy, for enployers, making themliable for

wor kers’ conmpensation would be other personnel action
taken by the enployer against the enpl oyee,
justifiable, good faith action taken by the enployer
—- job demotion, job transfer, |lack of pay raise, and
on and on and on.

And it is the law of the Mtchell case and how
the court read our workers’ conpensation |aw that is
at issue and which nust be addressed. It was
addressed in the Maine statute,® which is cited by the
Supreme Court of the State of Hawaii in the Mtchel
case. And we should pass the Maine statute, and not
this one.

Sen. Stand. Comm Rep. No. 3203, in 1998 Senate Journal, at 458
(footnote supplied).

In addition, in the process of passing the anendnent,
the | egislature discussed exanples of extant stress clains
attributed to non-disciplinary personnel actions. One case
I nvol ved an enpl oyee who clained for stress from di sagreenents
W th a supervisor over a job assignnent. Another involved a
stress claimfor difficulties an enployee had with a new job to
whi ch he had been pronoted. Senator Iwase noted that “[b]oth
fact situations would not fall under” the anendnment. Sen. Conf.
Comm Rep. No. 162, in 1998 Senate Journal, at 690. He then

di scussed the Mai ne workers’ conpensation statute, which does

o The Maine statute provides that “[a] mental injury is not
considered to arise out of and in the course of employnent if it results from
any disciplinary action, work evaluation, job transfer, layoff, denotion,
term nation, or any simlar action, taken in good faith by the enployer.” Me.

Rev. Stat. Ann. tit. 39-A, § 201 (West 2001).

- 25-



shield a nunber of such enployer actions fromits coverage, and
recogni zed that the Maine statute was not the bill the Hawai i
| egi sl ature was enacting. |d. at 691.

In HRS 8§ 386-3(c), the legislature crafted a singul ar,
limted exception to exclude fromcoverage “clainfs] for nental
stress resulting solely fromdisciplinary action taken in good
faith by the enployer[.]” It is apparent fromthe |legislative
hi story of HRS § 386-3(c) that, by inplication, the |legislature
assunes that psychol ogical injuries engendered by other kinds of
non-di sci plinary personnel actions, such as pronotions and
denotions, arise out of and in the course of enploynent. More
directly, “[i]n the absence of an express exception in HRS
§ 386-3, we cannot unilaterally pronounce one. To do so would
run counter to the clear inport of HRS § 386-3.” Mtchell, 85
Hawai i at 257, 942 P.2d at 521.

Hence, it matters not whether Davenport’s January 1994
psychol ogical injury resulted fromhis efforts at pronotion
t hrough the CSC appeal s process, as the Departnment woul d have it,
or fromhis denotion fromthe FF Il position and events
ancillary thereto, as Davenport would have it. Once an
eti ol ogi cal connection between non-disciplinary personnel action
and psychol ogical injury was established, it was in either event
a conpensabl e claim

The Board in fact found that the forner was the cause

of Davenport’s January 1994 psychol ogical injury. Davenport
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appealed to the CSC issues related to the exam nations he took
for pronotion to the positions of FF Il and FF II1. As the
sancti oned avenue of redress, Davenport’s CSC appeal was
inextricably linked to his efforts at pronotion.

The Departnent argued bel ow, and argues on appeal, that
the Tate unitary work connection test excludes Davenport’s
January 1994 stress claimfromthe coverage of HRS § 386-3. In

Tate, supra, the Hawai‘i Suprene Court expl ai ned

“An injury is said to arise in the course of the
enpl oyment when it takes place within the period of
enmpl oyment, at a place where the enployee reasonably

may be, and while he [or she] is fulfilling his [or
her] duties or engaged in doing something incidenta
t hereto.” 1 A. Larson, The Law of Workmen’'s

Conpensation 8 14.00 (1993) [hereinafter Larson].

Activities, such as seeking personal confort,
“going and com ng,” and engaging in recreation have no
i nherent status as part of the enployment. 1A Larson
§ 21.81. As distinguished from actual performance of
the direct duties of the job, these activities must be
established as incidents of the work itself. 1d. In
expl ai ning the method by which an activity shall be
characterized as “incidental” to work, Larson writes:
“[Tlhe word ‘incident’ contains an element of the
usual and reasonable, both as to the needs to be
satisfied and as to the means used to satisfy them”

1 d.

Tate, 77 Hawai ‘i at 103-04, 881 P.2d at 1249-50 (brackets in the
original).

Followi ng this analysis, the Departnent argues that the
CSC appeal s process did not take place in the period, at the
place or in furtherance of the duties of Davenport’s enpl oynent,
and was therefore outside the course of his regular enploynent.
The Departnent further argues that the appeal was not sonething

i ncidental to Davenport’s regul ar enpl oynent, being a
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“sel f-generated and self-controlled attenpt to garner a personal
benefit.” Answering Brief at 22-24. The Board apparently agreed
with the Departnent in denying Davenport conpensation for his
January 1994 claim as it cited the Tate analysis in finding that
“participation in the [CSC] adm nistrative and appeal s process is
too renote fromthe usual and reasonable work of a firefighter to
be considered as an incident of [Davenport’s] enploynent.”

On this argunent, we |eave to one side the query
whet her aspiring to advancenent should, as a matter of policy, be
considered an intrinsic incident of enploynment. W instead
observe that the Tate analysis mlitates in support of the
Board’'s determ nation only where, as here, the pronotions
grievance procedure is a formalized process conducted in al
respects outside of the work mlieu by a separate agency. In the
many, perhaps majority, other instances in which pronotions and
their related grievances are settled at work, while at work, the
Tate analysis cuts keenly in the opposite direction. W see no
fair or reasoned basis for denying conpensation in the forner
i nstance while bestowing it inthe latter. To do so would be to
deci de conpensability on the nere — and in this context,
immaterial — serendipity of the particular admnistrative
apparatus invol ved.

Because we conclude that HRS 8§ 386-3 covers
psychol ogi cal injuries arising out of non-disciplinary pronotions

and denotions, the Board erred as a matter of |aw when it
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affirmed the Director’s denial of conpensation for Davenport’s
January 1994 injury. W vacate that part of the Board' s decision
and order and remand for a determ nation of conpensation for the
January 14, 1994 injury.

B. The Board erred in its interpretation, and thus its
determination, of Davenport's April 1995 claim.

I n denyi ng Davenport’s April 1995 stress claim the
Board reasoned that Davenport “did not sustain a psychol ogi cal
injury on or about April 10, 1995, arising out of and in the
course of enploynent. |[Davenport] was receiving TTD for his
May 2, 1994 work injury, and was not at work in April of 1995.”
It appears fromthis conclusion that the Board thought
Davenport’s stress injury was caused by or sonehow ori gi nat ed
fromthe April 10, 1995 annual health assessment he underwent on
order of the Departnment. One of the Board’s findings of fact
appears to confirmour inpression, as it describes Davenport’s
April 1995 claimas one for “psychol ogical stress as a result of
having to undergo a nedical exam nation on April 10, 1995, while
he was on disability for the May 2, 1994 work injury.”

The Board fundanental |y m sapprehended Davenport’s
April 1995 claim Davenport’s claimwas for a stress injury
di agnosed at the April 10, 1995 nedi cal exami nation. The
Departnent’ s physi ci an di agnosed Davenport wi th hypertension
during the exam nation and required himto furnish to the

Department a nedical report and treatnent plan for the
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hypertension in order to avoid nedical disqualification.
Davenport’s claimoriginally was and has al ways been that the
hypertensi on was a sequela of his previous stress injuries.

On his W&-5 Formfor the April 1995 injury, Davenport
stated that the injury occurred due to “stress -- cunul ative
trauma and pain fromindustrial injuries[,]” and that the injury
was “hypertension related to stress claimthat has been denied
pendi ng i nvestigation.” Davenport made the Departnent well aware
of the basis for his April 1995 claim In an August 27, 1997
letter to the Personnel Departnent, his attorney explained that
“the doctors have found that the hypertension was essentially
aggravat ed or nade synptonmatic by the stress. |In that case
I i kewi se, because the stress is not conpensable, the fact that
the stress aggravated the hypertension is not conpensable. Now

that [Mtchell, supra, and a rel ated suprene court case] have

cone out, clearly the hypertension is also conpensable.”
Davenport argued this theory of conpensability to the Board:

Because the [Department] required treatment for
hypertensi on when [Davenport] was on [i]ndustria
[I]eave for the conpensable May 2, 1994 injury index
claim the hypertension treatment of April 10, 1995
shoul d undeni ably, also be compensable. As stated by
[Dr. Wallach], there is no cure for [h]ypertension
[ Davenport’s] hypertension will require treatment for
[his] entire life. The causal relationship of stress
aggravating hypertension should not be disputed
especially as the [Department’s] own doctor, City and
County Department of Health, ordered the treatment
plan. Yet on April 24, 1996, the [Department] filed
[a WC-1 Form, denying a claimof injury on April 10
1995.
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Consi stently, Davenport argues on appeal that his hypertension,
di agnosed at the April 1995 exam nation, was secondary to his My
1994 stress injury.

Hence, the relevant issue with respect to Davenport’s
April 1995 cl ai mwas whet her stress-related injuries secondary to
a prior conpensable injury arise in and out of the course of
enpl oynent pursuant to HRS 8 386-3. The Board's inplicit finding
that the April 10, 1995 nedi cal exam nati on sonmehow caused
Davenport’s hypertension was therefore clearly erroneous, because
inlight of the “reliable, probative, and substantial evidence on
the whole record[,]” Korsak, 94 Hawai‘i at 303, 12 P.3d at 1244
(citation and original brackets omtted), we are “left with a
firmand definite conviction that a m stake has been nmade.” |d.
(citation omtted). Because the Board’ s view of Davenport’s
April 1995 claimwas thus fundanentally skewed, it was inevitable
that its conclusion — that the claimwas not conpensabl e because
Davenport was not at work on April 10, 1995 — was wong. |d.

The Hawai ‘i Suprene Court has established the proper
test for determning the conpensability of an injury secondary to
a prior conpensable injury: “Cenerally, ‘a subsequent injury,
whet her an aggravation of the original injury or a new and
distinct injury, is conpensable if it is the direct and natural

result of a conpensable primary injury.” 1 A Larson, The Law of

Wrker’'s Conpensation § 13.11, at 3-503 (1993).” Daz v. Gahu

Sugar Co., 77 Hawai‘i 152, 155, 883 P.2d 73, 76 (1994).
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Where the subsequent injury is the exacerbation of a
preexisting condition, as appears to be the case here, “the
exacerbation of a pre-existing [sic] condition that is the direct
and natural result of a conpensable primary injury would be a
conpensabl e subsequent injury.” Korsak, 94 Hawai‘i at 305, 12
P.3d at 1246 (citations and internal quotation marks omtted).
“The test for whether a subsequent injury is a direct and natural
consequence of a conpensable injury is: (1) whether any causal
connection exists between the original and subsequent injury;
and, if so, (2) whether the cause of the subsequent injury is
attributable to sone activity that would be customary in |ight of
the claimant’s condition.”” 1d. (citation, internal quotation
mar ks and bl ock quote format omitted, footnote supplied).

In this respect, the HRS 8§ 386-85 presunption appli es:
“I[l1ln any proceeding on a claimfor conpensation due to an
al | eged conpensabl e consequence of a work-related injury,

HRS § 386-85 creates a presunption in favor of the claimant that
the subsequent injury is causally related to the primary injury.”
Id. at 307, 12 P.3d at 1248. The burden of proof to rebut the
presunpti on of conpensability of the subsequent injury is on the

enpl oyer: “Hawaii‘s workers’ conpensation presunption places a

u In Korsak v. Hawaii Permanente Medical Group, 94 Hawai‘i 297, 12
P.3d 1238 (2000), the Hawai‘i Supreme Court found that the exacerbation of a
claimant’s preexisting | ower back injury, that occurred during physical
therapy for a prior, conpensable knee injury, was itself conpensable. 1d. at
309, 12 P.3d at 1250.
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heavy burden on the enployer to disprove that an injury is
work-related.” 1d. An enployer can rebut the presunption by
presenting “substantial evidence that the injury is unrelated to
enpl oynment. The term ‘substantial evidence signifies a high
guant um of evidence which, at the m ninmum nust be rel evant and
credi bl e evidence of a quality and quantity sufficient to justify
a conclusion by a reasonable man that an injury or death is not
work connected.” [d. (citations, italics, and sonme quotation

mar ks om tted).

There is certainly support in this record for
Davenport’s claimthat his hypertensi on was exacerbated by stress
as a direct and natural result of his prior conpensabl e stress
injuries. For exanple, Dr. Wallach opined that, although
Davenport’s hypertension is not related to his work as a
firefighter, “[h]is chronic and acute stress nay play a role.”

Dr. Cogan al so opined that “[w]ork and other factors do not cause
essential hypertension.” But he added that “stressful situations
can tenporarily aggravate essential hypertension.”

However, because of the Board' s flawed focus in dealing
wWith this issue, it failed to make any findings with respect to
whet her Davenport’s hypertension was a direct and natural
consequence of his prior conpensable injuries. It failed to nake
any findings in relation to the evidence, the Departnent’s burden

of proof or the statutory presunption of conpensability. As a
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result, this court has no basis what soever upon which to review

t he pertinent issues:

Under section 91-12, Hawaii Revised Statutes,?
al t hough each proposed finding by a party nust be
rul ed upon, a separate ruling on each proposed finding
is not indispensable. All that is required is that
the agency incorporate its findings and rulings inits
deci si on. In doing so, however, the agency must make
its findings and rulings reasonably clear. The
parties and the court should not be left to guess,
with respect to any material question of fact, or to
any group of minor matters that have cunul ative
significance, the precise finding of the agency.

Frietas v. Pacific Contractors Co., 1 Haw. App. 77, 84-85, 613

P.2d 927, 932 (1980) (citations onmtted, footnote supplied). W
therefore remand the issue of the conpensability of Davenport’s

April 10, 1995 stress claimto the Board for redeterm nation.

IV. CONCLUSION.

Based on the foregoing, we vacate the Board s
determ nation of Davenport’s January 14, 1994 cl ai mand renand
for a determ nation of conpensation. W vacate the Board’ s

determ nati on of Davenport’s April 10, 1995 claimand remand for

8/ HRS § 91-12 (1993) provides, in relevant part, that “[e]very
deci sion and order adverse to a party to the proceeding, rendered by an agency
in a contested case, shall be in witing or stated in the record and shall be
acconmpani ed by separate findings of fact and concl usions of |aw.
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a redeterm nation of the issue of conpensability. W otherw se

affirmthe Board' s January 5, 2000 anended deci si on and order.

On the briefs:

David K. Davenport, Chi ef Judge
cl ai mant - appel | ant, pro se.

Paul K. W Au,

Deputy Corporation Counsel, Associ at e Judge
for enpl oyer-appel | ee,

sel f-i nsured.

- 35-



