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NAKAMURA, J., DI SSENTI NG

OPI Nl ON OF THE COURT BY BURNS, C. J.

Jason McElroy (MEIroy or Defendant) appeals fromthe
June 7, 2002 Judgnent of the First Crcuit Court? convicting him
of Sexual Assault in the Third Degree, Hawaii Revised Statutes
(HRS) 8§ 707-732(1)(a) (1993)%, and sentencing himto probation
for five years, subject to special ternms and conditions. W
vacate the June 7, 2002 Judgnent and renmand the case to the

circuit court for a newtrial.

y The Honorable Richard K. Perkins presiding

2/ Hawai i Revised Statutes (HRS) 8 707-732(1)(a) (1993) states:

(1) A person commts the offense of sexual assault in the third
degree if:
(a) The person recklessly subjects another person to an act
of sexual penetration by conpul sion[.]
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BACKGROUND

A University of Hawai‘i (UH) dormitory apartnment (the
apartnent) was occupied by the followng four fermales: C E.
SSW, EM, and J.F. The apartnent had two bedroons, a kitchen
and a living room One of the bedroons was occupied by C E and
S.W, and the other was occupied by EM and J.F.

On the evening of Cctober 31, 2001, CE, S W, and
E.M, along with approximately ten other friends fromthe UH and
el sewhere, net at the apartnent. Three nenbers of the group
I ncl uded the followng three nenbers of the United States Navy:
Corey Bl ackwel | (Blackwell), Lucas Tetrault (Tetrault), and
McEl roy. This was the first tine C.E. had ever net McElroy. The
group left the apartment and headed into Wai-kiki. Although C E
admts to having "[t]hree or so" beers before |eaving the
apartnment, she denies drinking alcohol in Wi-kikz

C.E. testified that she, her boyfriend (Boyfriend), and
S.W headed back to the apartnent around 1:00 a.m C E. recalled
that she was tired and dehydrated upon arrival, so she and
Boyfriend went to sleep. She renmenbers falling asleep in her bed
wi th Boyfriend between 1:00 a.m and 2:00 aam CE testified
that she went to bed wearing only a bra and her underwear.
Boyfriend testified that after CE. and S.W fell asleep, he went

hone.
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E.M testified that she, Blackwell, Tetrault, and
McEl roy arrived back at the apartnent between 2:00 a.m and 3: 00
a.m Once in the apartnent, McElroy went into CE. and S.W's
bedroom and asked S.W if he could share one of the bedroonms two
beds with her. S W agreed and McElroy "squeez[ed]" into her
bed. According to S.W, "at our apartnent . . . people stay over
and we al ways share a bed together, like friends and stuff, and
not hi ng ever happens.™

S.W testified that soon after McEl roy got into the bed
he told her "I'"'mnot going to let you sleep, and then . . . he
touched ne by ny waist on the right side . . . and then he
grabbed ny, uh, breast.” S W testified that she did not at any
time give McElroy permission to touch her. S W immediately
responded by grabbing her pillow and bl anket, noving to the couch
in the living room and going to sleep there.

C.E testified that after she fell asleep in her bed,
she "was ki nd of waking up, kind of half dream ng, half asleep to
sonmeone touching nme around ny vagina. And | thought that it was
[Boyfriend], so | didn't open ny eyes because he had been there.
He was the | ast person who had been in ny bed." She then
testified that "this person was |icking around ny vagi na and
stuck his fingers in ny vagina and then licked — started to |ick
around my anus and then stuck his fingers in ny anus. And that's

when | opened ny eyes to see who it was.”" C. E. testified that
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she thought it would be Boyfriend when she opened her eyes, but

when she saw that it was McEl roy, "I was appalled. 1 was
shocked. | was disgusted. | was angry. | was - | couldn't
believe it. It was the last thing | would have ever expected."

She renenbered that she "asked himwho the fuck he was, and I
then | [sic] told himto get the fuck out of my room" C. E.
testified that she did not give MEl roy perm ssion to touch her
in any way, and the entire contact could have gone on for ten
(10) or fifteen (15) mnutes. After being told by CE to get
out of her room MEIroy left. MEroy did not attenpt to
restrain C.E. in the room and he did not have to be forced out
of her room

S.W testified that she called canmpus security and at
approximately 3:26 a.m, the police arrived.

MElroy testified that the police took himto the
police station, handcuffed him and placed plastic bags over his
hands to preserve any evidence. After sitting in a holding area

for several hours, the foll ow ng occurred:

Q The detective asked if you wanted to make a statement?
Yes.

And you made a statenent?

Yes.

You didn't ask to talk to a |awyer first?

No.

o » O > O »

You didn't just keep your mouth shut?
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A No.

Q Did you want to tell them what had happened?

A Yes.

Q After making your statement to the police, to .

Detective Kellett, what happened?

A After that they sent me to a cell. They just basically
sent me back to ny cell. 'Cause they made me sleep it off. | had
to sleep it off first because | was still drunk when | went there.
Then after | talked to him they sent me to a cell.

On Novenber 6, 2001, a grand jury indicted MEIroy on
five separate counts of sexual assault. Count | charged MEIlroy
wi th knowi ngly subjecting CE "to an act of sexual penetration
by conpul sion, by placing his nouth on her vagi na, thereby
commtting the offense of Sexual Assault in the Second Degree."

Count 11 charged McElroy with know ngly subjecting C E
"to an act of sexual penetration by conpul sion, by inserting his
finger into her vagina, thereby commtting the of fense of Sexual
Assault in the Second Degree."

Count 111 charged McElroy with know ngly subjecting
C.E. "to an act of sexual penetration by conpul sion, by placing
his mouth on her anus, thereby commtting the offense of Sexual
Assault in the Second Degree."

Count 1V charged McElroy with know ngly subjecting C E
"to an act of sexual penetration by conpul sion, by inserting his
finger into her anus, thereby conmmtting the of fense of Sexual

Assault in the Second Degree."
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Count V charged McEIroy with know ngly subjecting S.W
"to sexual contact by conpul sion, by placing his hand on her
breast, thereby committing the offense of Sexual Assault in the
Fourth Degree."

On Novenber 2, 2001 the Ofice of the Prosecuting
Attorney recomrended bail for MElIroy in the aggregate anmount of
$25, 000. 00. The Bail Form submitted to the court by Deputy
Prosecuting Attorney Scott Bell (the Prosecutor) states, in

rel evant part, that

[C.E.] is a 20 year old college student at UH who was asleep in
her dorm room when she was sexually assaulted by [MElIroy], a
sailor in the US Navy. [C.E.] is fromout of state. [C.E.] does
not know [ McEl roy]. [ McElI roy] assaulted victim by placing his
mouth on [C. E.'s] vagina and anus, and by inserting his finger
into her vagina and anus. [MElIroy] has a record in Illinois.

The Prosecutor did not identify the specifics of MElroy's
"record in Illinois."

On Novenber 26, 2001, McElroy filed a Mdtion for
Supervi sed Rel ease and/or Bail Reduction. On Decenber 18, 2001,
the response of the State of Hawai‘ Departnent of Public Safety
was filed. It revealed that, "[a]ccording to the National Crine
I nformation Center, [MEl roy] was arrested in Chicago, Illinois,
on April 21, 1999, for Possession of Cannabis, and on Decenber
14, 1998, for Possession of Controlled Substance. There was no

conviction information reported."¥

8/ Query the relevance of the two previous arrests. HRS § 804-3

(1993) states, in relevant part, as follows:

6
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On March 8, 2002, McElroy filed Defendant's Mtion in
Li m ne #1 asking for various orders including the foll ow ng:

4. [ McEI roy] requests an Order excluding and precluding
fromuse at trial the followi ng evidence

(a) Any testinmonial or documentary evidence or
reference by any State witness relating to any
prior allegations of crimnal acts by [MElIroy];
and

Bailable offenses. (a) For purposes of this section,
"serious crime" nmeans nmurder or attempted murder in the first
degree, murder or attenpted murder in the second degree, or a
class A or B felony, except forgery in the first degree and
failing to render aid under section 291C-12, and "bail" includes
rel ease on one's own recogni zance, supervised release, and
conditional rel ease.

(b) Any person charged with a crim nal offense shall be
bail abl e by sufficient sureties; provided that bail may be denied
where the charge is for a serious crime, and

(1) There is a serious risk that the person will flee

(2) There is a serious risk that the person will obstruct
or attenmpt to obstruct justice, or therefore, injure
or intimdate, or attenpt to thereafter, injure, or
intim date, a prospective witness or juror;

(3) There is a serious risk that the person poses a danger
to any person or the community; or

(4) There is a serious risk that the person will engage in

illegal activity.

(c) Under subsection (b)(1) a rebuttable presunmption arises
that there is a serious risk that the person will flee or will not
appear as directed by the court where the person is charged with a
crimnal offense punishable by imprisonment for |life without
possibility of parole. For purposes of subsection (b)(3) and (4) a
rebuttabl e presunption arises that the person poses a serious
danger to any person or community or will engage in illega
activity where the court determ nes that:

(1) The defendant has been previously convicted of a
serious crime involving violence against a person
within the ten-year period preceding the date of the
charge agai nst the defendant;

(2) The defendant is already on bail on a felony charge
invol ving violence agai nst a person; or
(3) The defendant is on probation or parole for a serious

crime involving violence to a person

(d) 1f, after a hearing the court finds that no condition or
combi nati on of conditions will reasonably assure the appearance of
the person when required or the safety of any other person or
community, bail may be denied

7
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(b) Testimonial or documentary evidence relating to
any other "bad acts" involving [ McElroy], or
matters which should neverthel ess be excluded as
irrelevant under [Hawaii Rul es of Evidence
(HRE)] 402, or as unfairly prejudicial under HRE
403, including but not limted to
i) A statement allegedly made by State's

wi tness, Lucas Tetrault, to HPD Officer
Dru Akagi, that ". . . he knows how "Mac"
[sic] can be. He can be aggressive

t owar ds women. "

On March 11, 2002, the day before the trial commenced,
the State had no objection to requests 4(a) and (b), and the
court granted those requests.¥

During his trial, on direct exam nation by his counsel,

McElroy testified, in relevant part, as foll ows:

Q [McElIroy], after you graduated from high school, what did
you do?

A | joined the Navy.
Q MWhy did you join the Navy?

A Because to make my famly proud. And | was doing bad and
I wanted to change and stuff like that.

Q So after high school, you thought that it would be a
positive thing for you to join the Navy?

A Yes.
Q And what did that give you a chance to do?

A Go to college and see the world and just |earn sonmething
new.

Q |Is that one of your goals, to eventually go to college?

4 The suppression of "b) i)" is sufficiently specific. The
suppression of "a)" should be nmore specific in identifying the "prior allegations
of crimnal acts by [McEIroy]." The suppression of "b)" lacks sufficient
specificity. |t suppresses "[t]estinonial or docunmentary evidence relating to
any other 'bad acts' involving [McElroy], or matters which should neverthel ess be
excluded as irrelevant under [Hawaii Rules of Evidence (HRE)] 402, or as unfairly
prejudicial under HRE 403[.]" W caution against the entry of unspecific
suppression orders that do no nore than require conpliance with the HRE. Such
suppression orders are unnecessary and redundant. Moreover, when allegedly
vi ol ated, they cause confusion and nmore serious problens.

8
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A Yes.
Q And the Navy would be able to help you with that?

A Yes.

McElroy testified that when S.W got up out of bed he
al so got up "'[c]ause when she opened the door and |eft out
[sic], | snelled the food, and so then | got out right behind her
and wal ked right out too. And then | went in the kitchen with
Cor[e]y where he was cooking." After that he went back to S.W's
bedroom and | aid dowmn on SSW's bed. MElroy testified that the

foll owi ng then occurred:

And | was | aying down and the al cohol was messing with ny
head because | had been up sitting down all day. And then when I
finally lay still, the alcohol had ny head spinning. So |I was
like twisting and turning in the bed. And then when | finally
stopped, [C.E.] was l|ike, "Hey, you, come over here. And then |
told her who | was. And she was |ike, Hey, you, come over here.
And then that's when | went over there."

McElroy then testified that he went over to C E. and
she hugged hi m and gave hima kiss on the cheeks and on the |ips.
McEl roy then "pulled her panties |ike to her knees, and then she
wi ggl ed out of them"™ MEl roy perfornmed oral sex on her for
about eight (8) to twelve (12) mnutes. After having oral sex
with CE, ME T roy went up to kiss her and "she ki ssed ne again
This tinme it was like a longer kiss. And then after that, it was
| i ke hocus-pocus or whatever you want to call it. And she was
just like, [g]et off me, you nother fucker, and stuff |like that."
McEl roy said he "junped back", wal ked out of the room and told

Tetrault what happened. MElroy went back in the roomto
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apol ogize to C.E., but she again told himto get out. MElroy
admtted that he did not ask C.E. for perm ssion to have oral sex
wi th her.

On cross-exam nation, the Prosecutor asked MElroy

about hi s background:

Q You also told us that you joined the Navy to change; is
that correct?

A Yes.
Q Change from what ?
A Well, when | was back home, | was doing bad. Well, | was

hanging with the wrong people - drugs and gang-bangi ng and stuff
like that. And | got tired of doing that[.]

| medi ately, MEIroy's defense counsel asked to

approach the bench, where the foll ow ng dial ogue took pl ace:

[ DEFENSE COUNSEL]: Well, Judge, | have to nove for a
m strial. I didn't anticipate that answer from [MElIroy]. And
believe [the Prosecutor] violated the motion in |limne regarding
bad acts. It was in response to a question posed.

[ PROSECUTOR] :  Your Honor, | was conpletely unaware of
anything. On direct, the defense asked, why did you join the
Navy, and he said to change. So | simply just followed that up. |

didn't know of any bad acts. I just followed it up with what
[ Def ense Counsel] asked on direct. I was conpletely unaware of
any bad acts. I don't have a rap for defendant. I don't know

anyt hing about him But the defense during his opening questions
to him asked him why he joined the Navy.

THE COURT: I'"'mgoing to instruct the jury to disregard it.
I'"mgoing to take the nmotion for m strial under advisement.Y

[ PROSECUTOR]: And I'll move al ong

THE COURT: You better.

(Foot not e added.)

The bench conference concl uded and the court instructed

5 After initially taking it under advisenment, the court |ater denied
McEl roy's notion for mstrial

10
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the jury as follows: "[T]he Court is going to strike the
defendant's | ast answer. \Whatever the defendant did prior to his
joining the Navy is not relevant to any issue before this jury.
So you will disregard that. It shouldn't have been before you at
all."

McEl roy continued to testify, stating that he did not
know C. E. and Boyfriend were girlfriend and boyfriend. MElroy
also said that, until S.W told him he was unaware that C E.

t hought he was Boyfri end.

After the conpletion of MEl roy's testinony, the case
was sent to the jury. During its deliberations, the jury sent
t hree communications to the court. The first comunication was
received on Friday, March 15, 2002 at 1:54 p.m and said, "W
cannot agree. Where do we go fromhere? Re: Elenent Nunber
Two." The court's response was, "Please continue your
del i berations."

The second conmuni cation fromthe jury asked:

Pl ease clarify: Does the |egal definition of "conpulsion" nmean the
same in offense [sic] of Sexual Assault in the Second degree as
wel | as Sexual assault in the Third degree? Also, does consent
have to be given before physical contact. W' d appreciate some
direction on these points so we can arrive at a just decision in a
timely manner.

The court answer ed:

As to your first question, the definition of "compul sion" on page
21 of the jury instructions? applies to both Sexual Assault in
the Second Degree and Sexual Assault in the Third Degree.

= The jury instructions defined conpulsion as "absence of consent."

11
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As to your second question, this is something you must determ ne
based upon the jury instructions you already have.

The third conmmunication fromthe jury stated, "W have
reached a unani nous decision on Counts | in the Third Degree and
Count V." The court replied by asking, "Have you reached a
unani nous verdict as to each of the five counts?" The jury
answered, "No." The court then asked, "Wuld further
del i beration of any length be reasonably likely to result in a
unani nous verdict as to any of Counts IIl, IIll, or IV?" The jury
agai n answered, "No."

The jury was called into read its verdicts on Counts
and V. Before the verdicts were read, the court declared a
mstrial on Counts Il, II1l, and IV because the jury was unable to
reach a unani nous verdict in those matters. As to Count |, the
jury found McEIroy guilty "of the included offense of Sexual
Assault in the Third Degree.” As to Count V, the jury found
McEl roy not guilty.

McElroy filed a notice of appeal on July 1, 2002. The
appeal was assigned to this court on August 6, 2003.

PO NT OF ERROR

McElroy's sole point of error on appeal is that the
court reversibly erred when it denied his notion for mstrial
after the prosecution "engaged in m sconduct when it elicited

"prior bad acts' of [ME roy]".

12
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STANDARD OF REVI EW

A. The Difference Between a Prosecutori al
M st ake/ Error and Prosecutorial M sconduct

The California Court of Appeals for the 5th District has
stated that:

It is settled that a nere mi stake relative to the
adm ssibility of proferred evidence is not m sconduct in the
absence of a showing that the prosecutor was not acting in
good faith. The term "m sconduct," when applied to an act
of an attorney, inplies a dishonest act or an attenmpt to
persuade the court or jury by use of deceptive or
reprehensi bl e nmet hods

Simlarly, the Pennsylvania Supreme Court has held that no
basis exists for the claimof prosecutorial m sconduct where the
i mproper questioning was not intended to inflame the passions and
prejudices of the jury to the extent that the defendant was
deprived of a fair trial

State v. Pal abay, 9 Haw. App. 414, 429-30, 844 P.2d 1, 9 (App.

1992) (citations omtted).

The primary reason a distinction nust be nade between a
prosecutorial mstake/error and prosecutorial msconduct is Rule
8.4 of the Hawai‘ Rul es of Professional Conduct (2004). It

states as foll ows:

Misconduct.
It is professional m sconduct for a |awyer to
(a) violate or attenpt to violate the rules of professional
conduct, knowi ngly assist or induce another to do so, or do so
t hrough the acts of another;
(b) commit a crimnal act that reflects adversely on the
| awyer's honesty, trustworthiness, or fitness as a |lawyer in other

respects;

(c) engage in conduct involving dishonesty, fraud, deceit,
or m srepresentation;

(d) fail to cooperate during the course of an ethics
i nvestigation or disciplinary proceedi ngs

(e) state or inply an ability to influence inproperly a
government agency or official; or

13
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(f) knowi ngly assist a judge or judicial officer in conduct
that is a violation of applicable rules of judicial conduct or
ot her | aw.

Prosecutorial m sconduct is a violation of Rule 8.4 of the
Hawai ‘i Rul es of Professional Conduct (2004). Prosecutoria
m stake/error is not a violation of that rule.”
B. The Standard of Review Applicable
to a Prosecutorial M stake/Error
and Prosecutorial M sconduct

Al t hough the foll ow ng precedents speak only of
"prosecutorial msconduct”, they apply to both prosecutoria
m sconduct and a prosecutorial m stake/error.

"Prosecutorial msconduct warrants a new trial or the
setting aside of a guilty verdict only where the actions of the

prosecutor have caused prejudice to the defendant's right to a

fair trial." State v. Mara, 98 Hawai ‘i 1, 16, 41 P.3d 157, 172

(2002) (quoting State v. dark, 83 Hawai‘ 289, 304, 926 P.2d

194, 209 (1996)). Prosecutorial msconduct is "reviewed under

t he harm ess beyond a reasonabl e doubt standard, which requires
an exam nation of the record and a determ nati on of whether there
is a reasonable possibility that the error conplained of m ght

have contri buted to the conviction." State v. St. dair, 101

Hawai ‘i 280, 286, 67 P.3d 779, 785 (2003) (citations and interna

guotation marks omtted). The prosecution bears the burden of

u In our view, there is a difference between advocacy involving a

prosecutorial m stake/error and advocacy invol ving prosecutorial m sconduct.

14
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showi ng that the m sconduct was harm ess beyond a reasonabl e

doubt. State v. Smth, 91 Hawai‘i 450, 461, 984 P.2d 1276, 1287

(App. 1999). Factors to consider are: (1) the nature of the
prosecutorial m sconduct; (2) the pronptness or |ack of a
curative instruction; and (3) the strength or weakness of the

evi dence agai nst the defendant. State v. Waki saka, 102 Hawai ‘i

504, 513, 789 P.3d 317, 326 (2003) (citation omtted). Under the
Hawai ‘i Constitution, "reprosecution is barred where, in the face
of egregious prosecutorial msconduct, it cannot be said beyond a
reasonabl e doubt that the defendant received a fair trial." St.
dair, 101 Hawai ‘i at 287, 67 P.3d at 785 (citation omtted).

C. The Standard of Review Applicable to the
Er r oneous Adni ssion of Evidence of Prior Crines

"The standard of review applied to the erroneous
adm ssion of evidence of prior crines is whether 'the error was

harm ess beyond a reasonable doubt.'" State v. Kutzen, 1 Haw

App. 406, 414, 620 P.2d 258, 263 (1980) (quoting State v. Pul awa,

62 Haw. 209, 220, 614 P.2d 373, 379 (1980)).
D. Denial of a Mdtion for Mstrial
"The denial of a notion for mstrial is within the
sound discretion of the trial court and will not be upset absent

a cl ear abuse of discretion.” State v. Rogan, 91 Hawai ‘< 405,

411, 984 P.2d 1231, 1237 (1999) (citations omtted). An abuse of
di scretion occurs when the trial court "clearly exceeds the
bounds of reason and disregards rules or principles of |aw or

15
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practice to the substantial detrinment of a party litigant." 1d.
(citations omtted).
DI SCUSSI ON
A.  The Rel evant Prohibitions

The rel evant suppression order prohibited
"[t]estinonial or docunentary evidence relating to any ot her 'bad
acts' involving [McElIroy], or matters which shoul d neverthel ess
be excluded as irrelevant under HRE 402, or as unfairly
prejudicial under HRE 403[.]"

Even in the absence of a rel evant suppression order, a
prosecutor errs when he or she presents evidence of the
defendant's prior crimnal activity, Pulawa, 62 Haw. at 220, 612
P.2d at 379, except in situations where evidence of the
defendant's prior crimnal activity is adm ssible pursuant to HRE
Rul es 403 and 404.

B. Defendant Did Not Violate
Ei ther of the Rel evant Prohi bitions

The foll owi ng question and answer did not violate the

rel evant prohibitions:
Q Why did you join the Navy?

A Because to make nmy famly proud. And | was doing bad and
I wanted to change and stuff like that.

C. The Prosecutor Violated
Bot h Rel evant Prohi bitions

The prosecutor violated both relevant prohibitions when

he i ntroduced the foll ow ng evi dence:

16
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Q You also told us that you joined the Navy to change; is
that correct?

A Yes.
Q Change from what ?
A Well, when | was back home, | was doing bad. Well, | was

hanging with the wrong people - drugs and gang-bangi ng and stuff
like that. And | got tired of doing that[.]

D. Defendant's Answer WAs Not a Danmagi ng
St at enment Vol unteered by the Defendant

Damagi ng statenents vol unteered by the defendant

generally are not grounds for declaring a mstrial. See People

v. Barker, 161 Mch. App. 296, 305-306, 409 N.W2d 813, 817

(1987): cf. People v. Kirkwood, 17 I11. 2d 23, 31, 160 N E. 2d

766, 771 (1959) (defendant in no position to conplain about

vol unt eered st atenent because there was nothing in the record to
show t he prosecutor was attenpting to introduce prejudicial

evi dence) .

The State contends that MEIroy's "response was
volunteered [s0] the State should not be held responsible for
it." W conclude that McElroy's answer was not a "vol unteered
statenent” because a defendant’'s rel evant answer in reasonabl e
response to a question is not a "volunteered statenment[.]" In
this case, McElroy's answer was a rel evant answer in reasonable
response to the Prosecutor's question. The difference between a
rel evant answer in reasonabl e response to a question and a

vol unteered statenent is enphasized in State v. Corella, which

states:

17
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Lastly, Defendant claims that two responses by Conpl ai nant
in cross-exam nation were non-responsive and, in the aggregate,
prejudicial . In the first response, Conpl ainant stated she knew
t hat Defendant had been violent in the past. The judge struck
this remark fromthe record. Soon after the first response
Compl ai nant stated that Defendant had "fondl ed" other women in
public. The judge refused to strike this comrent.

The first response was made in the foll owi ng context:

Q. [ (Defense attorney)] [Defendant] did not strike you in
any way; is that a fair statement?

A. [(Compl ainant)] That is a fair statement. [ Def endant] - -

Q Just [sic] asked you if he had stricken you, if he had
attempted or actually hit you in any way up to this point?

A. No.

Q Okay.

A. | am aware of his violence in the past.

[ Def ense attorney]: I nove that that be stricken fromthe

record and the jury be instructed to disregard that coment.

THE COURT: So ordered. The jury will disregard the |ast
remark.

Def endant submts that the unfair prejudice resulting from
Compl ai nant's unsolicited reference to Defendant's alleged prior
bad acts was not cured by the trial court's prompt instruction
The Supreme Court of Hawai ‘i has held that "any harm or prejudice
resulting to the defendant [from a remark by a witness for the
prosecution] can be cured by the court's instructions to the jury.

In such cases it will be presumed that the jury adhered to the
court's instructions." Even so, there are instances where a
"deli berate and unresponsive injection by [a] prosecution
[witness] of irrelevant references to prior . . . [bad acts] may

generate insurnmuntable prejudice to the cause of an accused."

The col l oquy that gave rise to the second response was as
foll ows:

Q. [ Conpl ai nant], didn't, you know--let's be honest
wi t h--honest with each other. After everything you have testified
t hat happened, your response is--you recall the dialogue with
[ Def endant], he turned past your place, he goes down few [sic]
m | es, he goes up the dirt road, he shuts the ignition, you know,
shuts the |lights off, he slips across the bench seat, tries to
kiss you, and you don't know what--what's about to happen or what
he wants?

18
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A. | couldn't believe that [Fiancé's] best friend and
somebody that | had been acquainted with would do anything to nme
t hat [ Defendant] had done

Q Well, you did not believe that may be [sic] he m ght try
to have sex with you after he kept putting his hands on your |eg
you told us, repeatedly between Keaau [Kea'au] and Pahoa? You
kept saying he kept repeatedly putting his hands on--on your
thigh, didn't he?

A Sir--

Q MVWhat does that tell you, [Conplainant]? He repeatedly
puts his hand on thigh--on your thigh, you' re repeatedly pushing
hi s hand away, and he's repeatedly putting his hands back on your
t hi gh. [ Conpl ai nant], what do you think it is he wants to do
t here?

A. Sir, [Defendant] has fondled several wonen--

[ DEFENSE ATTORNEY]: | object.

A. --in public.

[ DEFENSE ATTORNEY] : I object, and move that that be
stricken fromthe evidence. I asked what she thought was

happening. That's a gratuitous comment of the--

[ DEPUTY PROSECUTI NG ATTORNEY] : I al so--Your Honor, counsel
opened this. He- -

THE COURT: I think she [sic] answering you as best way
[sic] she can. Overrul ed

A trial court's adm ssion of testinony is reviewed for abuse
of discretion. The proper remedy for a non-responsive or inproper
answer to a proper question is to have the answer stricken. As
with the prior considered remark, Conplainant's answer here was
not specifically responsive to defense counsel's question.

79 Hawai ‘i 255, 264-65, 900 P.2d 1322, 1331-32 (App. 1995)

(brackets in original); see also State v. Kuba, 68 Haw. 184, 189,

706 P.2d 1305, 1309 (1985) ("Oficer Main . . . asked if she had
been drinking, which she readily admtted. She told him she had
a drink earlier that night and then vol unteered she had been
cited for three traffic violations a few mnutes earlier."); In
Re Doe, 76 Hawai‘i 85, 90 n.7, 869 P.2d 1304, 1309 n.7 (1994)

("No questions were posed of any witness soliciting any
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characterization of the Mnor's '"tone," and no testinony was
volunteered in this regard.")

E. Prosecutorial M stake/Error,
Not Prosecutorial M sconduct

We conclude that a prosecutorial error/m stake, not
prosecutorial msconduct, occurred when the Prosecutor, during
his cross-exam nati on of MElroy, asked, "[c]hange from what ?"

In support of its argunent that the Prosecutor's
guestion was not prosecutorial msconduct or prosecutorial
error/ mstake, the State repeats what the Prosecutor told the

trial court:

Your Honor, | was conpletely unaware of anything. On
direct, the defense asked, why did you join the Navy, and he said
to change. So | simply just followed that up. I didn't know of
any bad acts. | just followed it up with what [Defense Counsel]
asked on direct. I was compl etely unaware of any bad acts. I
don't have a rap for defendant. I don't know anything about
hi m

The Prosecutor's during-trial statenents to the court that he
"was conpletely unaware of any bad acts" and did not "have a rap
for defendant” are contradicted by the fact that the Prosecutor,
in his pre-trial coments to the court regarding the issue of
bail for MElIroy, told the court that "[MEIroy] has a record in
[Ilinois." However, the Prosecutor made these during-trial
statenents to the court after the jury heard McElroy's
prejudicial testinony.

The State al so asserts that "[t] here was not hing
| nproper or suggestive about [the Prosecutor's] question, it did

not naturally call for such a response nor did it infer such a
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response.” W disagree. MElroy had already testified that "
was doing bad and | wanted to change[.]" This testinony did not
violate either of the two relevant prohibitions. Evidence of
"doing bad" is not "[t]estinonial or docunentary evidence
relating to any other 'bad acts' involving [McElIroy], or matters
whi ch shoul d neverthel ess be excluded as irrelevant under HRE
402, or as unfairly prejudicial under HRE 403," nor is it
"evidence of the defendant's prior crimnal activity[.]"

In light of McElroy's testinony that he joined the Navy
to change from "doing bad", the foll ow ng questions asked by the
prosecutor and the evidence introduced in response to them

viol ated both of the rel evant prohibitions.

Q VYou also told us that you joined the Navy to change; is
that correct?

A Yes.
Q Change from what ?

A Well, when | was back home, | was doing bad. Well, | was
hanging with the wrong people - drugs and gang-bangi ng and stuff
like that. And | got tired of doing that -

This conclusion is based on the facts that this exam nation asked
McElroy to state the specifics of his "doing bad" and those
specifics included McEIroy's prior crimnal activity and thereby
created the strong |likelihood of introducing evidence in

viol ation of the suppression order. This questioning had no nore
than the follow ng two purposes: (a) repeating MEl roy's "doing
bad" testinony; and/or (b) disclosing evidence that would viol ate

t he suppression order. |If the purpose was (a), the questioning
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was irrelevant, duplicative, and superfluous. |f the purpose was
(b), it violated the suppression order and the rul e of evidence

stated in State v. Pul awa, supra.

In People v. Harges, the Appellate Court of Illinois

stated, in relevant part:

We are in accord with the defendant's contention that he was
deprived of a fair trial by prejudicial tactics of the prosecutor
during the course of the trial. The prosecutor asked the

def endant, on cross-exam nation, about the events that occurred
subsequent to his arrest, and in particular about what transpired
in the Fillnore Police Station

Q. \What did you observe at the Fillnore Police Station
did you see anything on the wall?

A. Sonme signs in regard to the law, and it said sonmething
about your rights to | egal counsel

Q Have you ever seen Fillnmore Station before?

A. | have, do you mean before | was arrested?

Q At any other tinme?

M. Bronstein: Objection to counsel's speech

The Court: Sustained.

M. Davidson (prosecutor): What is he objecting to?

The Court: He is objecting to him asking has he seen
Fillmore Police Station before.

M . Davidson: So you sustained the objection

The Court: That is correct.

The State, in its brief, insists that the question asked
of the defendant--"Have you ever seen Fillmre Station
before?"--, when it stands alone, is totally vague and

ambi guous; the defendant's claimthat this question
suggested to the jury defendant's prior arrest record is
pure conjecture; and noreover, that the Court sustained
counsel's objection to this question, and therefore no error
was comm tted. The evidence in this case was of such a
character that the prosecutor's question relating to a prior
arrest of the defendant was clearly inmproper; this question
represented an obvious attempt by the prosecution to bring
to the attention of the jury the fact that the defendant had
been to the Fillnore Station on a prior arrest. W can see
no ot her purpose for this inquiry. It had no bearing on the
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question of guilt. It was otherwise irrelevant to and
unconnected with any of the testimony previously given by

t he defendant on direct exam nation. Conduct such as that
exhi bited by the prosecutor in the instant case has been
condemmed on many occasions. The error is not cured by the

court sustaining an objection. People v. Black, 317 II1.
603, 614, 148 N.E. 281. As the Supreme Court stated in
People v. Decker, 310 Ill. 234, 141 N.E. 710, "There is no

question more damaging to a defendant with a jury than one
t hat suggests or intimates that he is a cirmnal [sic] or

has been charged with crim nal offenses.” (P. 243, 141 N.E.
p. 714.) Such conduct is clearly reversible error.
87 Ill. App. 2d 376, 379-81, 231 N. E. 2d 650, 652-53 (1st Dist.

1967) .

Viewed in context, however, the cross-exam nation that
led to the violation of the court's suppression order was the
Prosecutor's m stake/error, not "a dishonest act or an attenpt to
persuade the court or jury by use of deceptive or reprehensible

net hods." State v. Palabay, 9 Haw. App. at 429, 844 P.2d at 9.

F. The Erroneously Admtted Evidence
Was Not Harnl ess Beyond a Reasonabl e Doubt

As noted above, a prosecutorial mstake/error in the
presentation of evidence is "reviewed under the harnl ess beyond a
reasonabl e doubt standard, which requires an exam nation of the
record and a determ nation of whether there is a reasonable
possibility that the error conpl ai ned of m ght have contri buted
to the conviction." St. dair, 101 Hawai‘ at 286, 67 P.3d at
785 (citations and internal quotation marks omtted). Factors to
consider are: (1) the nature of the prosecutorial m stake/error;
(2) the pronptness or lack of a curative instruction; and (3) the
strength or weakness of the evidence agai nst the defendant.

Waki saka, 102 Hawai‘i at 513, 789 P.3d at 326.
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1. Nature of the Prosecutorial M stake/Error

It is conmmonly recogni zed across the nation that
evi dence that the defendant participated in "gang-banging"? is
often unfairly prejudicial, since juries frequently associate
gangs with crimnal activity and i nproperly convict based on
inferences to the defendant's character. See 39 A L.R 4th 775

(1985); see also State v. Kauhi, 86 Hawai‘i 195, 206, 948 P.2d

1036, 1047 (1997). Evidence of defendant's participation in
"gang-bangi ng" will therefore only be adm ssible when its
probative val ue outwei ghs the risk of unfair prejudice. See HRE
403. Considering that the present case is about a single

i ncident of alleged sexual assault, the nention of MElroy's

i nvol venent in "drugs and gang-banging and stuff |ike that" was
irrelevant, and nore unfairly prejudicial than it was probative.
HRE 403.

2. The Pronptness of a Curative Instruction

Ordinarily it may be presumed that a jury will abide by the
court's instruction to disregard anything that has been inproperly

8/ "Gangbang" is defined as either (1) "Sexual intercourse, often rape

invol ving one person or victim and several others who have relations with that
person in rapid succession" or (2) "Sexual intercourse involving several people
who sel ect and change partners in an indiscrimnate manner." THE AMERI CAN

HERI TAGE DI CTI ONARY OF THE ENGLI SH LANGUAGE (4th ed. 2000) available at
http://dictionary.reference. conf search?g=gangbang. Although it was not defined
to the jury, we understand the term "gang-bangi ng" as slang to describe "ill egal
street gang activity such as drug trafficking and the acconpanying vi ol ence.”
State v. Brunfield, 136 Idaho 913, 915 n.1, 42 P.3d 706, 708 n.1 (App. 2002).
However, it is very possible that one or nmore of the jurors understood the term
to mean being a nenmber of a group of mamles who take turns having sexua
intercourse (vaginally and/or anally) with one person - either male or female.
See Deluca v. Lord, 858 F.Supp. 1330, 1336 (S.D.N. Y. 1994); People v. Colin, 244
I, App. 3d 119, 123, 799 N. E.2d 451, 456 (2003). MWhile both definitions are
highly prejudicial, the definition that describes engaging in sexual intercourse
in the present circumstances, would be nore prejudicial
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pl aced before it. The error is generally considered cured by the
instruction. But an instruction not to consider inconpetent
testimony does not al ways cure the error. \When the testinmony is

prejudicial to the opposing party's cause, the presunption
prevails only if there is a reasonable certainty that the

i mpression upon the jury could be or was dispelled by the court's
admonition. The error is not cured when it is likely that the
adverse effect of the inproper testimny m ght not be eradicated
by the instruction.

Young v. Price, 48 Haw. 22, 27, 395 P.2d 365, 368 (1964)

(citations omtted). This rule applies with equal force when the
testinmony is prejudicial to the testifying party's cause.

In the case at hand, the trial judge instructed the
jury imedi ately after McEIroy's counsel noved for a mstrial
The court stated: "[T]he Court is going to strike the defendant's
| ast answer. \Watever the defendant did prior to his joining the
Navy is not relevant to any issue before this jury. So you wll
di sregard that. It shouldn't have been before you at all."” This
instruction weighs in favor of the State. It was pronpt, and it
addressed the |ack of relevance McEIroy's statenent had to the
case before the jury. Nevertheless, we are not reasonably
certain that the negative inpact MEl roy's testinony of his prior
i nvol venent in "drugs and gang-bangi ng and stuff |ike that" was
erased by the court's adnonition. It is very possible that the
court's instruction did not eradicate the adverse effect of
McEl roy' s testinony.

3. The Strength or Wakness of the Evidence

Since the principal issue at McEIroy's trial was

whet her C. E. consented to having sex with him this case is

25



FOR PUBLICATION

simlar to the facts in Rogan, 91 Hawai‘ at 415, 984 P.2d at
1241, because it revolves around the credibility of the only two
parties in the bedroomat the tinme the alleged sexual assault
took place - C.E. and McElroy.? This case is also simlar to
Rogan because there "were no i ndependent eyew tnesses"” to the

al | eged assault and the Prosecutor's case agai nst ME roy
"depended heavily on [C.E.'s] testinony." |d.

Initially, the jury was unable to attain a unani nous
verdict on any of the five counts against McEIroy. 1In fact, the
jury was only able to agree to one guilty verdict -- Count | in
the |l esser included third degree. For the renmining charges, the
jury found McElroy not guilty on Count V, and was unable to reach
a verdict on Counts II, IIl, and IV.

G ven that the case was based on C. E.'s version of
events versus MElIroy's version, "we cannot say that the evidence
of crimnal conduct against [MEl roy] was overwhel m ng." Rogan,
91 Hawai ‘i at 415, 984 P.2d at 1241.

Based on the above anal ysis, we conclude that the
Prosecutor's m stake/error leading to McEIroy's statenent about
drugs and gangs was not harnl ess beyond a reasonable doubt. A

reasonabl e possibility exists that the prejudicial testinony that

£l S.W's credibility is also an issue in this case, but her testinmony
relates to McEIroy's alleged assault upon her and may be relevant to his apparent
aggressi veness towards wonmen on that particular night. However, S.W was not in
the roomat the time of the incident between MElroy and C.E., and she cannot
attest to what occurred or what was said between MEIlroy and C. E.
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resulted fromthe Prosecutor's prosecutorial mstake/error could
have contributed to McElIroy's conviction and, therefore, denied
McElroy's right to a fair and inpartial trial. St. dair, 101
Hawai i at 286, 67 P.3d at 785. Therefore, we vacate his
convi ction.

G Denial of Defendant's Mtion for Mstrial

In light of our decision, it is not necessary for us to
deci de whether the trial court abused its discretion in denying
McElroy's notion for a mstrial.

CONCLUSI ON

Accordingly, we vacate the June 7, 2002 Judgnent Quilty
Convi ction and Probation Sentence in which ME roy was (1)
convicted and found guilty of Sexual Assault in the Third Degree,
in violation of Hawaii Revised Statutes 8 707-732(1)(a), and (2)
sentenced to five years' probation subject to special ternms and
conditions. W remand this case to the circuit court for a new

trial consistent with the holdings in this opinion.

On the briefs:

Loren J. Thonas,
Deputy Prosecuting Attorney, Chi ef Judge
Cty and County of Honol ul u,

for Plaintiff-Appellee.

Edward K. Har ada, Associ at e Judge

Deputy Public Defender,
f or Def endant - Appel | ant .

27



