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Mat er nal grandnot her and grandfather (collectively, the
Grandparents) appeal the July 9, 2003 order of the famly court
of the first circuit,! made upon findings of fact and concl usi ons
of |law entered on June 17, 2003, that denied their January 9,
2003 petition for co-guardianship of the person of their then

four-year-old grandson.? The G andparents al so appeal the fanmly

! The Honorable W IlliamJ. Nagle, Ill, judge presiding

Hawai i Revi sed Statutes (HRS) 8§ 560:5-204 (1993) provides:

The fam ly court may appoint any conpetent person whose
appoi nt ment would be in the best interest of the mnor as a

guardi an of the person for an unmarried mnor. The appoi nt ment
shall be evidenced by letters of guardianship. Such guardi an may
be nom nated by the will of the mnor's parent, and the famly

court shall give preference to any such nomnee. The famly court
may appoi nt someone other than the testamentary nonm nee upon a
showi ng of cause

HRS § 560:5-209 (1993) provides:
A guardi an of the person of a m nor has the powers and

responsi bilities of a parent who has not been deprived of custody
of the parent’s m nor and unemanci pated child, except that a

(continued. . .)
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court’s July 9, 2003 order that denied their June 17, 2003 notion

for reconsi deration.

?(...continued)
guardi an of the person is not legally obligated to provide from

t he guardian’s own funds for the ward and is not liable to third
persons by reason of the parental relationship for acts of the
war d. In particular, and without qualifying the foregoing, a

guardi an of the person has the followi ng powers and duties:

(1) The guardi an must take reasonable care of the
guardi an’s ward’s personal effects and commence
protective proceedings if necessary to protect other
property of the ward

(2) The guardian may recei ve noney payable for the support
of the ward to the ward’s parent, guardian or
custodi an under the terms of any statutory benefit or
insurance system or any private contract, devise
trust, guardi anship or custodianship. The guardian
al so may receive noney or property of the ward paid or
delivered by virtue of section 560:5-103. Any sunms SoO
received shall be applied to the ward’ s current needs
for support, care and education. The guardian nust
exercise due care to conserve any excess for the
ward’s future needs unless a guardian of the property
has been appointed for the ward, in which case excess
shall be paid over at |east annually to the guardian
of the property. Suns so received by the guardi an of
the person are not to be used for conpensation for the
guardi an’ s services except as approved by order of
court or as determi ned by a duly appointed guardi an of
the property other than the guardian of the person. A
guardi an of the person may institute proceedings to
compel the performance by any person of a duty to
support the ward or to pay suns for the welfare of the
war d.

(3) The guardian of the person is enpowered to facilitate
t he ward’s education, social, or other activities and
to authorize medical or other professional care,
treatment, or advice. A guardian of the person is not
liable by reason of this consent for injury to the
ward resulting fromthe negligence or acts of third
persons unless it would have been illegal for a parent
to have consented. A guardian of the person may
consent to the marriage or adoption of the guardian’'s
war d.

(4) A guardi an of the person must report the condition of
the guardian’s ward and of the ward’s estate which has
been subject to the guardian's possession or control
as ordered by the famly court on petition of any
person interested in the mnor’s welfare or as
requi red by court rule.
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The G andparents first contend the famly court erred
i n deciding whether the natural father® was an unfit parent,

In re Guardi anship of John Doe, 7 Haw. App. 575, 581, 786 P.2d

519, 523 (1990) (“in a contest between the nother and the

pat ernal grandnother for a child s custody, the nother nust
prevail absent a valid finding that she is not a fit and proper
person or has a hone that is not stable and whol esone”); In re

Guar di anshi p of Jane Doe, 93 Hawai ‘i 374, 381, 4 P.3d 508, 515

(App. 2000) (quoting In re Guardianship of John Doe, supra),

because the famly court applied the clear and convi nci ng

evi dence standard of proof® to that question. W agree.
The hei ghtened standard of proof is applied in

term nation of parental rights cases under Hawaii Revised

Statutes (HRS) 8§ 571-61 et seq. (1993) because,

The very act of severing the parent-child relationship is

cogni zably absolute and irrevocable. . . . [S]tandards of proof
function to indicate the relative inportance attached to the
ultimate decision and to allocate the risk of error between
litigants accordingly . . . . Termnation is a drastic remedy and
is of such weight and gravity that due process requires the state
to justify termnation of the parent-child relationship by proof
more substantial than a preponderance of the evidence

Wodruff v. Keale, 64 Haw. 85, 100-101, 637 P.2d 760, 770 (1981)

(citations, internal quotation marks and bl ock quote format

omtted). See also HRS § 587-73(a) (Supp. 2003) (requiring

3 The nmot her of the mnor filed a waiver of notice and consent to co-

guardi anshi p on January 24, 2003

4 See Wbodruff v. Keale, 64 Haw. 85, 100 n.9, 637 P.2d 760, 770 n.9 (1981)
(“the Texas Suprenme Court defined ‘clear and convincing’ as ‘that measure or
degree of proof which will produce in the mnd of the trier of fact a firm

belief or conviction as to the truth of the allegations sought to be
established” (quoting State v. Addington, 588 S.W2d 569, 570 (Tex. 1979)).
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“clear and convincing evidence” before the famly court may
term nate parental rights in a child protective act permanent

plan hearing); In re Jane Doe, 95 Hawai‘i 183, 192, 20 P.3d 616,

625 (2001) (“the [child protective act, HRS ch. 587 (1993 & Supp.
2003),] does not allow for the divestiture of parental rights
absent cl ear and convinci ng evidence” (enphasis in the
original)).

Wiile a termnation of parental rights is “absolute and
irrevocable[,]” Wodruff, 64 Haw. at 100, 637 P.2d at 770; see

also In re Jane Doe, 95 Hawai ‘i at 192-193, 20 P.3d at 625-26;

HRS § 587-2 (1993) (definition of “permanent custody”),
“a guardian may be appointed for a mnor even where the parental
rights of the mnor’s parents have not been termnated.” In re

Guar di anshi p of Jane Doe, 93 Hawai ‘i at 383, 4 P.3d at 517.

We have held that,

Because [the] concepts [of custody and guardi anshi p] share common
attri butes, we construe the custody guardi anship provision of HRS
8§ 560:5-209 [(1993)] and the custody provision in HRS § 571-46

[ (Supp. 2003)] in pari materia® in order to determ ne the
appropriate standard to be applied where conflicting clains

bet ween parents and non-parents are made in a guardianship
hearing. See HRS § 1-16 (1993) (“Laws in pari materia, or upon
the same subject matter, shall be construed with reference to each
ot her.").

Id. (footnote supplied). Accordingly, we observe that a

guardi anship of the person of a mnor, while it bestows “the

5 We al so note that HRS ch. 571 (1993 & Supp. 2003), the ommibus chapter
covering the famly courts, contains a number of provisions that expressly
govern guardi anshi ps of the person of a mnor. See HRS § 571-2 (1993)
(definitions of “guardianship of the person of a mnor,” “legal custody” and
“residual parental rights and responsibilities”); HRS § 571-11(3) (1993)
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powers and responsibilities of a parent who has not been deprived
of custody of the parent’s m nor and unemanci pated child,” HRS

8 560:5-209; see also In re GQuardi anship of Jane Doe, 93 Hawai ‘i

at 382, 4 P.3d at 516 (“guardians of a m nor have the powers and
responsi bilities otherwi se inherent in parenthood”); HRS § 571-2
(1993) (definition of “legal custody”), neverthel ess renains
“subject to residual parental rights and responsibilities[,]”
id., nmeaning “those rights and responsibilities remaining with
the parent after the transfer of |egal custody or guardi anship of
t he person, including, but not necessarily limted to, the right
to reasonable visitation, consent to adoption or marriage, and
the responsibility for support.” 1d. (definition of “residual
parental rights and responsibilities”); cf. HRS § 571-46(7)
(Supp. 2003) (unless detrimental to the best interests of the
child, reasonable visitation rights “shall be awarded to parents,
grandparents, siblings, and any person interested in the welfare
of the child in the discretion of the court”). Furthernore, a
guardi an of the person of a mnor always remains subject to
removal , as such. HRS § 560:5-212 (1993); cf. HRS § 571-46(6)
(Supp. 2003) (a custody award “shall be subject to nodification
or change whenever the best interests of the child require or
justify the nodification or change”).

Hence, a guardi anship of the person of a mnor is

nei t her absolute nor irrevocable, and the hei ghtened standard of

proof attendant upon those attributes of a term nation of
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parental rights need not attend here.® W conclude the fanmly
court erred in applying a heightened standard of proof to the
guestion of the fitness of the natural father.

The famly court found that the G andparents “have
provi ded the mnor child, their grandson, with a hone, food[,]
shel ter, education and affection, together with the mnor child s
siblings. The Court finds on the basis of the evidence submtted
and the lack of any contrary evidence, that they are fit and
conpetent persons to serve as Guardians of the mnor child.” See
HRS § 560: 5-204 (1993) (“The fam |y court may appoi nt any
conpet ent person whose appoi nt ment would be in the best interest
of the mnor as a guardian of the person for an unmarried
mnor.”); HRS 8§ 560:5-206 (1993) (sane); HRS § 560: 5-207(b)
(1993) (where the famly court finds, inter alia, that “the
requi renents of section 560:5-204 have been net, and the welfare
and best interests of the mnor will be served by the requested
appointnment, it shall make the appointnent”); cf. HRS 8 571-46(2)

(Supp. 2003) (custody may be awarded to a non-parent “whenever

6 Conpare HRS 8§ 571-41(c) (1993), which provides, in pertinent part:

Fi ndi ngs of fact by the judge or district famly judge of
the validity of the allegations in the petition shall be based
upon a preponderance of evidence adm ssible in the trial of civil
cases except for petitions alleging the court’s jurisdiction under
section 571-11(1) [(1993) (concerning persons charged with
commtting or attenpting to commt |aw violations during their
m nority)] which shall require proof beyond a reasonable doubt in
accordance with rules of evidence applicable to crimnal cases;
provided that no child who is before the court under section
571-11(1) shall have adm tted against the child any evidence in
violation of the child s rights secured under the constitution of
the United States or the State of Hawaili
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the award serves the best interest of the child. Any person who
has had de facto custody of the child in a stable and whol esone
home and is a fit and proper person shall be entitled prima facie
to an award of custody”). The famly court concluded that, “It
is in the best interest of the mnor child to remain with [the
Grandparents], and his siblings.” See HRS § 560: 5-204; cf. HRS

§ 571-46(2). And despite the parental preference we recognized
in HRS § 571-46(1) (Supp. 2003) (custody “should be awarded to
either parent or to both parents according to the best interests
of the child”) and applied in pari materia to HRS § 560: 5- 204

petitions, In re Guardi anship of Jane Doe, 93 Hawai ‘i at 385- 86,

4 P.3d at 519-20, the famly court concluded that the natural
father “is not now, and will not be a candidate for custody of
the mnor child for the foreseeable future.” See In re

Guardi anshi p of John Doe, 7 Haw. App. at 581, 786 P.2d at 523;

In re GQuardi anshi p of Jane Doe, 93 Hawai ‘i at 381, 4 P.3d at 515.

This ostensibly prima facie case for the G andparents
notw t hstanding, the famly court ultimately concluded that the

Grandparent s

have not carried their burden of proving that [the natural father]
is not a “fit and conpetent” person, by clear and convincing

evi dence. [ The natural father’s] present marriage, and his
present enployment, along with his conmpletion of a drug treatnment
course and avoi dance of crimnal activities, all serve to off set
[sic] the evidence against him

The Court’s decision in this case should not be construed as

an endorsenent of [the natural father] as a candidate for an award

of custody of the m nor child. Rather, it is a reflection of the
extrenmely difficult burden of proof undertaken by [the
Grandparents] in this Petition. [ The natural father’s] problemnms

with the [Bureau of Imm gration and Custons Enforcement of the
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Depart ment of Homel and Security], his failure, refusal and negl ect
to pay child support for an extended period of time, his |ack of
contact and frankly his lack of curiosity as to the circunstances
of the mnor child for the past 15 nmonths |ead the Court to

concl ude that [the natural father] is not now, and will not be a
candi date for custody of the mnor child for the foreseeable
future.

(Enumeration omtted; enphasis supplied.) Cdearly, the court’s
error as to the applicable standard of proof was singularly
di spositive below and nmust remain simlarly dispositive on
appeal. The Grandparents ultimtely urge on appeal that we
shoul d reverse the famly court and award t hem guardi anshi p of
t he person of their grandson on the strength of the prima facie
case they presented bel ow. However, the wei ghing of the proper
guantum of proof of the natural father’s unfitness vel non, as
bet ween the contrapuntal considerations found by the fam |y court
in the evidence adduced, including the evidence of the natural
father’s crimnal record, remains with the famly court. HRS
§ 560: 5-207(b).

We therefore vacate the orders and findings of fact and
concl usi ons of |aw appealed fromin this case and remand to the

famly court for reconsideration consistent with this opinion.

On the briefs:

Bradl ey R Chong,
for petitioners-appellants.

John V. Kendri ck,
for respondents-appell ees.
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