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W hold that, to avoid nmani fest injustice, the
conviction and sentence of Defendant-Appellant Tinothy P. Fogel
(Def endant) nust be vacated because his plea was induced by the
expressed inclination of the first circuit court (the court) to
defer acceptance of his no-contest plea. |nasnmuch as Def endant
pled after trial had comrenced, he was not eligible, under
Hawai i Revised Statutes (HRS) § 853-1 (1993 & Supp. 2000), for a
pl ea deferral, and, on remand, the only renedy available to him

is the withdrawal of his plea.



l.

Def endant was charged in a February 3, 1999 conpl ai nt
with burglary in the first degree, HRS § 708-810(1)(c) (1993).1
On February 11, 1999, Defendant pled not guilty as charged.

The case proceeded to trial on May 11, 1999.
Plaintiff-Appellee State of Hawai‘ (the prosecution) asserted
that Defendant intended to commit a crine against a person or
property.? Defendant mai ntained that a m sunderstandi ng occurred
when he entered his ex-girlfriend s hone for the purpose of
retrieving his bel ongi ngs.

Def endant’ s ex-girlfriend, Susan Heatherly, testified
that she and Def endant had not been happy together and in
Cct ober 1998, the two had decided to end their rel ationship.
However, even after this point they continued, at tines, to live

t oget her.

! HRS § 708-810(1)(c) states:

Burglary in the first degree. (1) A person commts
the offense of burglary in the first degree if the person
intentionally enters or remains unlawfully in a building
with intent to commit therein a crime against a person or
agai nst property rights, and

(c) The person recklessly disregards a risk that the
building is the dwelling of another, and the
building is such a dwelling

2 It is difficult to discern what constituted the underlying crime

Def endant is charged to have intended to commt. No bill of particulars was
filed.



Heat herly al so invited Defendant to assist her in her
hone cl eani ng busi ness. On January 21, 1999, Defendant hel ped
Heat herly cl ean a hone and | ater wal ked back to Heatherly’s house
where his car was parked. Defendant had spent the previous night
Wi th Heatherly and planned to work on the car’s carburetor at her
house whil e she was busy on ot her errands.

When Heat herly returned hone, she ate dinner with
Def endant. Later the two argued. Heatherly left the house at
two different times because she “didn’t want to have a fight with
[ Defendant].” Upon returning hone the second tinme, the argunent
escal ated. Defendant, thinking his backpack was in the house,
screaned at Heatherly, “[Y]ou have ny backpack, give nme back ny
backpack.” Heatherly knew Defendant carried a backpack but did
not know where it was |ocated. Defendant “picked up [Heatherly’s
televison] renote control [and] . . . keys [on] the coffee table,

[alnd . . . ran out the front . . . door of [her] house,”
“yelling | ouder and | ouder and | ouder.”

Heatherly testified that the keys Defendant took
bel onged to her. \Wile Defendant remai ned outside the house, he
yelled, “[Give nme back ny backpack or you can’'t have this
[renpte].” Heatherly then called the police. The police
arrived, quieted Defendant down, and took himaway fromthe

house.



Def endant | ater returned. He pounded on the w ndow
next to Heatherly's bed and yelled for the return of his
backpack. Defendant then proceeded to “cone through the .

[front] door.” At this point the two struggled over Heatherly’s
t el ephone and cell phone as she attenpted to call the police.

Def endant forcefully took both phones away fromher. The police
again returned, but Defendant had already left with the phones
and the keys. The next norning police returned the itens to
Heat herly.

When asked about the car she drove, Heatherly rel ated
that she “had a N ssan and [presently has] a Ford.” Apparently,
Def endant’ s backpack had been in Heatherly’ s car. However, she
mai nt ai ned she did not knowit was in the car or intend to
deprive Defendant of the backpack

At this point in the trial, defense counsel approached
the bench to informthe court that the keys, purportedly taken by
Def endant, were not the sane as those in Heatherly's possession.
The court dism ssed the jury for the day and commenced a hearing
on defense counsel’s request that Heatherly' s keys and key chain
be retained in court overnight. Heatherly was questioned about a
General Mtors (G key on her key ring and responded that the GM
key was used to unlock the door to the Ford vehicle.

Def ense counsel then requested the court to

“preserve[]” the key chain, asserting that Heatherly’s



credibility would be underm ned by the fact that she did not know
t he key chain contained a hidden ball point pen. Apparently
counsel believed this would prove that the keys did not belong to
her. The court allowed Heatherly to keep her keys, but retained

custody of the key chain.

1.
A
On May 12, 1999, Defendant changed his plea to no
contest to the charge and orally noved the court for a deferred
acceptance of his plea pursuant to HRS § 853-1. The court
engaged in a colloquy with Defendant to ensure his change was
knowi ngly, voluntarily, and intelligently entered pursuant to

Hawai i Rul es of Penal Procedure (HRPP) Rule 11.% No express

3 HRPP Rule 11 states in relevant part as follows:

Rule 11. PLEAS.
(c) Advice to Defendant. The court shall not accept

a plea of guilty or nolo contendere without first addressing
the defendant personally in open court and determ ning that
he [or she] understands the follow ng

(4) that if he [or she] pleads guilty or nolo
contendere there will not be a further trial of any kind, so
that by pleading guilty or nolo contendere he [or she]
wai ves the right to a trial; and

(d) Insuring that the Plea is Voluntary. The court
shall not accept a plea of guilty or nolo contendere Wi thout
first addressing the defendant personally in open court and
determ ning that the plea is voluntary and not the result of
force or threats or of prom ses apart from a plea agreenment.
The court shall also inquire as to whether the defendant’s
willingness to plead guilty or nolo contendere results from
any plea agreenent.



factual basis for the plea was articul ated. However, the court
said it had “heard sufficient evidence” as set forth supra, to
find there was “a factual basis for the plea.” In taking
Defendant’s plea, the court inforned Defendant it “intend[ed] to
all ow [ Defendant] to have a deferred . . . acceptance of [his] no
contest plea”:

Q. [ THE COURT]: I's anyone forcing you to plead no
contest?

A. [ DEFENDANT] : No. No, sir.

Q. I did state to your attorney that I'’minclined to
issue a term of deferral or probationary term of no nore
than three years, and that | _intend to allow you to have a

deferred acceptance of that no contest plea

Have you been prom sed anything else by anyone in
exchange for this plea?

A. No, sir.
(Enmphases added.)

The prosecution requested, and the court agreed, that
the plea form*“specify that there is no plea agreenent with the
State.” Defendant initialed the amendnent. Item No. 9 of the
Quilty Plea/No Contest form the provision apparently amended,

referred to a “[c] hanbers conference”:

9. I have not been prom sed any kind of deal or favor or
| eni ency by anyone for ny plea, except that | have
been told that the government has agreed as follows:
(1 f None, Wite None)

Chambers conference. No plea agreenment
with the State. TF

(Enmphasi s added.) The court then found that

Def endant did knowi ngly, voluntarily, intelligently enter
his plea of no contest with an understandi ng of the charge
[agai nst him and the consequence of his plea. Court also
finds it [sic] is a factual basis. Court will accept an



oral motion for deferred acceptance of no contest [ (DANC)]
pl ea

Sentenci ng for Defendant was set for July 12, 1999, which was
subsequent|ly continued by the court to August 19, 1999.
B.

On May 13, 1999, Defendant was rel eased from cust ody.
The followi ng day, he retrieved his personal bel ongings from
Heat herly and noticed she was driving the N ssan vehicle which
she had cl ai ned she no | onger owned. Defendant al so di scovered
that the keys Heatherly represented he had stolen from her
apartnent were in fact his keys.

On July 29, 1999, Defendant called Heatherly and left
obscene nessages on her answering machi ne in which he “swore,
made threatening remarks[,] and nentioned the new evi dence.”

Def endant relayed the new information to his attorney. Defense
counsel then informed Defendant that the prosecution had obtained

a tape recording of the July 29, 1999 phone nessages.

[l
A
On August 12, 1999, Defendant filed a notion to
wi t hdraw his plea of no contest pursuant to HRPP Rule 32(d) and
to reset the case for trial. HRPP Rule 32(d) provides:

Withdrawal of a Plea of Guilty. A nmotion to withdraw a plea
of guilty or of nolo contendere may be made only before

7



sentence is inposed or inposition of sentence is suspended
but to correct manifest injustice the court after sentence
shall set aside the judgnment of conviction and permt the
defendant to withdraw his [or her] plea

The decl arati on of counsel attached to the notion referred to the
pur ported new i nformati on Def endant had acquired after his
rel ease:

b. Since [May 12, 1999], M. Fogel has learned from
credible citizens in the comunity that Ms. Susan Heatherly
lied in court about a number of things.

c. Contrary to her sworn testimony, M. Heatherly did
not sell the Datsun/Nissan vehicle involved in the incident.

d. M. Fogel is now in possession of his old set of
duplicate keys which he believes match the keys Ms.
Heat herly said bel onged to her.

In a supporting nmenorandum of | aw, Defendant nmintained that he
“l earned of additional facts that direct[ly] affect[ed] the
credibility of [Heatherly,] . . . [had] nmade a mi stake in
entering the plea[,] and would |like to have the case go to trial
with the additional evidence he [had] |earned of after the first
trial was halted.” The prosecution filed an opposition
menor andum on August 17, 1999, maintaining that “Defendant’s
version regarding” the incident did “not |egally excul pate
Def endant for [the offense of bJurglary in the [f]irst [d]egree”
and claimng “severe[] prejudice[]” if the notion was granted.
The wi thdrawal notion was heard on August 19, 1999.
Def endant testified on direct exam nation that he “woul d have
wanted to go through with the trial” had he been given the
opportunity to do so at the tinme he entered his plea. The tape

recordi ng of Defendant’s nmessages to Heatherly was played for the

8



court. Defendant’s counsel |ater argued at the hearing that
Def endant entered his plea “under what he woul d consi der was
duress for being in custody for four nonths, suffering from post-
traumatic stress disorder [(PTSD)] from his Vietnam veteran
service.”

The court stated it would rule on Defendant’s notion
under standards relating to pre-sentence plea w thdrawal notions

as set forth in State v. Gones, 79 Hawai<i 32, 897 P.2d 959

(1995). The court first found that Defendant had entered his
change of plea “knowi ngly, voluntarily, and intelligently.”
Secondly, the court denied the wthdrawal notion, finding that
the first Gones factor, i.e., that the defendant “never expressly

admtted guilt,” was present, but that the other three Gones

factors had not been satisfied.* 1d. at 39, 897 P.2d at 966.

B.
| medi ately after the hearing on the notion to

wi t hdraw, the court began the sentencing hearing. The

4 The four factors set forth in Gomes to be applied to motions to

wi t hdraw under HRPP Rul e 32(d) are as follows:

(1) the defendant has never expressly admitted guilt;

(2) the defendant advances a claim of new information or
changed circumstances with factual support that, if believed
by a reasonable juror, would excul pate the defendant;

(3) there has been no undue delay in moving to withdraw the
plea; and (4) the prosecution has not otherwi se met its
burden of establishing that it relied on the plea to its
substantial prejudice

79 Hawai ‘i at 39, 897 P.2d at 966



prosecuti on opposed deferral of Defendant’s no contest plea. In
response, defense counsel referred to the court’s discussion of a
DANC plea on the first day of trial, indicating that Defendant’s

pl ea had been nmade in reliance on the court’s “representation”

Your Honor, 1’11 just refresh the Court’s memory about
what happened in this particular case. After [Heatherly]
testified, unless |I'm m staken about the inmpression, we went
back in chanbers and this Court addressed the prosecution
said can it be knocked down to a m sdemeanor because after -
- frankly, I felt -- | don’t know if that’'s what the whole
feeling in the conference was -- their evidence wasn’'t very
strong and this case wasn’'t anounting to very nmnuch.

When [the prosecutor] indicated that she could not do
that, she would need to get approval for that, then we
basically had a discussion about whether [Defendant] would
accept a deferred acceptance. Was he eligible? Prosecutor
said yes. Wuld he accept a deferred acceptance of a three-
year period for this case?

This is what | presented to [Defendant] prior to his
change of plea. So that was the representation fromthe
Court. So | would just put on the record that he did enter
his plea in reliance upon that representation that | made to
him

(Enmphases added.) The court deni ed maki ng any such
representation and denied the notion for a DANC pl ea, noting that
it was “troubled” by information fromthe presentence report and

Def endant’ s tape recorded nessage:

I am very troubl ed, however, of the information that
have been informed of, especially the -- the addendum that |
received fromthe probation office as well as the reports
that’s [sic] contained in the presentence report of how the
[ D] ef endant has not been able to control his anger and his
desire to retaliate on situations where he does not get
things his way.

I am al so very troubled about the nature of the
conversation that was recorded in the taped tel ephone
conversation. And altogether doesn’t have any crim nal
record, which would nmake himeligible for a deferred
acceptance -- M Fogel, please stand.

I was seriously thinking of putting you in prison for

the maxi mum term of ten years even though the State didn't
request it. There's a danger element here that | need to

10



deal with because if anything happens at sonme |ater point,
it’s something that | could prevent at this tinme.

The court adjudged Defendant guilty as charged, placed
hi m on probation for five years, and inposed, as one of the terns
and conditions, a 180-day termof inprisonnment. On appeal,

Def endant contends this was “in direct contradiction to the
representations the trial court made at the change of plea

hearing.”

I V.

On Septenber 1, 1999, the court entered witten
findings of fact, conclusions of |law and an order setting forth
its ruling on Defendant’s notion to withdraw his plea.

Def endant filed a notion for reconsideration of
sentence on Septenber 17, 1999, pursuant to HRPP Rule 35.° A
supporting declaration of counsel references a letter witten by
Def endant, in which Defendant requested that he be “granted the
[ DANC p]lea, with jail equal to the time he ha[d] already
served[.]”

On Cctober 1, 1999, the court heard Defendant’s notion
to reconsider the sentence. Defendant testified that he had

changed his plea because he was offered a DANC pl ea, that he

5 HRPP Rul e 35 regards correction or reduction of an illega

sent ence. Def endant’s nmoti on, however, requested the court to in effect
reconsi der its denial of his DANC plea

11



expected a three-year termof “probation,” and that the fel ony
charge woul d be “wi ped off [his] record”:

Q |[DEFENSE COUNSEL] . . . You renmember when we were
in this courtroom or another courtroom actually quite
sometime ago in the mddle of trial you ended up changing
your plea froma plea of not guilty to no contest? Why did
you change your plea?

A [ DEFENDANT] Uh, because | was offered a DAG ®] and
I would get out of jail that day.

Q Okay. MWhat type of sentence did you expect when
you changed your plea?

A Three years probation

Q Okay. And in regard to a DAG, what do you mean by
t hat ?

A Um that the felony would be wiped off of ny
record.

Q Okay. MWhere did you get that understanding from
before you changed your plea?

A Uh, fromthe court and the judge
Q Okay. Did you rely upon that when you made your

deci sion to change your plea?

A Yes, | did. Yes

Def ense counsel asked that the court reconsider its
deni al of Defendant’s Rule 32(d) notion based on Defendant’s

reliance on the court’s offer to grant a DANC pl ea:

Your Honor, just, uh, we're asking this motion be
granted. We would also orally nove for the court to
reconsider the nmotion for the denial on the motion to
wi t hdraw the plea and just basically because | just received
the transcript. But it does appear that [Defendant] relied
at least to sone degree fromthe representation of the court
maki ng his change of plea.

(Enmphases added.)

6 Al t hough the deferral at issue is for a no contest plea, counsel

and the court m stakenly refer to it as a “DAG or deferred acceptance of
guilty plea.

12



The court indicated it had not “agreed to give a DAG

[sic]”:

I think it shows that [ Defendant]

may have relied nore

on representations of counsel as to what the court meant by
“inclination.” | didn't say that | would agree to give him
a DAG [sic]. It was an inclination. And it was with the

under st andi ng that he was -- he would be clean at

of sentencing.

I"'ma little concerned about the way that

the time

this motion

was filed and the vehicle that's being used to present
further evidence that the defense may be trying to support
and buttress an appeal, an appellate issue of getting sone

evidence in when it should have been presented at

the time

the motion or sentencing was filed or the motion to withdraw

the plea, you know.

You know, | don’t hear anything new.

of sentencing, and ny menory’s very clear

an inclination. And | say that in other

Even revi ewi ng
the transcript doesn’'t refresh ny recollection of anything
t hat happened at sentencing. | was very clear at the time
that it was only

cases too that it’'s

an inclination on ny part. But |I'm expecting to see a clean
And by him-- by

bill of health at the time of sentencing
-- [Defendant], by taking other actions that

your situation before sentencing, it disturbed nme.

The court denied the notion for reconsideration.

V.

were adverse to

On appeal Defendant argues that: (1) the court erred in

denying the notion to wthdraw the plea because the test in Gones

was satisfied; (2) the court erred in denying the notion to

reconsi der the sentence because Defendant’s plea was not

intelligently or voluntarily entered; and (3) assum ng Defendant

is not entitled to withdraw his plea, he is,

recei ve specific performance of the court’s purported

13

i nst ead,

entitled to



representation or promse to enter a DANC order by order of

anot her judge. The prosecution maintains that the court did not
abuse its discretion in denying a plea wthdrawal, but does agree
t hat Defendant shoul d be resentenced by another judge and given a

deferral of his no contest plea.

V.
“Anotion to withdraw a plea of . . . nolo contendere
may be made . . . before sentence is inposed[,]” HRPP Rule 32(d),

and Defendant submtted such a notion. W find it unnecessary,
however, to discuss whether the court correctly denied

Def endant’ s pre-sentence withdrawal notion.” W believe, froman
obj ective standpoint, that the record establishes that the
court’s stated “inten[tion] to allow ‘Defendant’ to have a
deferred acceptance of [a] no contest plea” induced Defendant’s
change of plea to the charged offense. Consequently, we concl ude
Def endant’ s post-sentence w thdrawal request should have been
granted under the “manifest injustice” provision of HRPP

Rul e 32(d).

7 Accordingly, we need not address the prosecution’s clains under

Gomes that withdrawal would prejudice it and that there was an unreasonabl e
delay in filing the withdrawal motion.

14



VI,

The evi dence presented on Defendant’s notion for
wi t hdrawal of his plea before sentence rested on cl ai mred new
evi dence. However, at the notion for reconsideration of
sentence, Defendant did orally nove the court to reconsider its
denial of his withdrawal notion on the ground that Defendant’s
pl ea had rested on the court’s offer to grant Defendant’s DANC
pl ea. Defendant submtted evidence relevant to this issue at the
hearing, rather than evidence pertaining to inposition of an
illegal sentence as described in HRPP Rul e 35.

The court’s observation that evidence of Defendant’s
pl ea reliance should have been submtted at the notion to
wi t hdraw pl ea or at the sentencing hearing was incorrect. 1In
response to the prosecution’s opposition to a DANC pl ea order,
Def endant had in fact argued at the sentencing hearing that he
had relied on the court’s offer to grant a deferral.
Addi tional ly, because the court’s rejection of Defendant’s
deferral notion was not evident until after he was sentenced,
reliance on the court’s representation becane rel evant under HRPP
Rule 32(d) only after he was sentenced. Thus, while the
defense’s characterization of the issue as one of a

reconsi deration of the withdrawal notion was not strictly

correct, the subm ssion of evidence underlying Defendant’s plea

15



was germane to the HRPP Rule 32(d) basis for seeking a post-
sentence w thdrawal of plea.

Mor eover, the court did not preclude receipt of such
evidence. Rather, it ruled, with reference to Defendant’s HRPP
Rul e 32 oral reconsideration notion, that it had expressed “only
an inclination” to grant the deferral prem sed on “a clean bill
of health at the tinme of sentencing.” The prosecution did not
object to Defendant’s testinony. |Indeed, on appeal, it agrees
“[t]he record shows that the trial court did in fact prom se that
it wuld “allow Defendant to have the deferred acceptance of no
contest [plea].”

Under these circunstances, we treat Defendant’s oral
reconsi deration notion as one for withdrawal prem sed on the

“mani fest injustice” standard in HRPP Rule 32(d). See State v.

Jim 58 Haw. 574, 576, 574 P.2d 521, 522 (1978) (stating that
after sentence is inposed, “the ‘manifest injustice standard
[under Rule 32(d)] is to be applied”) (citation omtted). “Wat
the manifest injustice rule [under HRPP Rule 32(d)] seeks to
avoid is an opportunity for the defendant to test the severity of
sentence before finally commtting hinself [or herself] to a
guilty plea.” 1d. at 576, 574 P.2d at 523 (internal quotation
mar ks and citations omtted). But Defendant’s w thdrawal notion

is not a consequence of disappointnment born of hindsight.

16



VITI.
The denial of a post-sentence notion for w thdrawal of

plea is reviewed for abuse of discretion. State v. Adanms, 76

Hawai i 408, 411, 879 P.2d 513, 516 (1994). “An abuse of

di scretion occurs if the trial court has ‘clearly exceeded the
bounds of reason or has disregarded rules or principles of |aw or
practice to the substantial detrinent of a party litigant.’”
Gones, 79 Hawai‘i at 36, 897 P.2d at 963 (quoting Adans, 76

Hawai i at 411, 879 P.2d at 516 (citations omtted)). See also

State v. Sacoco, 45 Haw. 288, 292, 367 P.2d 11, 13 (1961). 1In

Adans, this court concluded that the prosecution had violated a
pl ea agreenent and the trial court’s post-sentence failure to set
aside Adans’s guilty plea pursuant to HRPP Rul e 32(d) was an
abuse of discretion. See 76 Hawai‘i at 415, 879 P.2d at 520. It
was said that case law fromother jurisdictions, and as it was
“expressly set forth in HRPP 11(e)(2),”® indicated that a

def endant be permtted to withdraw a plea of guilty or no-contest
under such a circunstance. 1d. at 414, 879 P.2d at 519.

Correlatively, in State v. Gum enny, 58 Haw. 304, 568

P.2d 1194 (1977), this court indicated that “a prom se or
agreenent of the trial judge [which |eads to a plea] nust be

given the sane effect,” id. at 308, 568 P.2d at 1198 (citation

8 HRPP Rule 11(e)(2), entitled “Notice of Plea Agreenent,” states
that “[a]lny plea agreement shall be disclosed by the parties to the court at
the time the defendant tenders his [or her] plea. Failure by the prosecutor
to comply with such agreement shall be grounds for withdrawal of the plea.”

17



omtted), as “a prom se or agreenent of the prosecutor,

said to be part of the inducenment or consideration” for a
defendant’s plea. [d. at 308, 568 P.2d at 1197-98 (i nternal
quotation marks and citation omtted). Applying these axions
from Adans and Gum enny, we hold that to correct manifest

i njustice, a defendant nust be permtted, pursuant to HRPP Rule
32(d), to withdraw a plea entered in reliance on a court’s
representation or promse, which is statutorily incapable of
bei ng ef f ect uat ed.

It appears fromthe court’s conments at the sentencing
hearing that an addendum from the probation office, the
presentence report, and the tape recorded comments of Defendant
to Heatherly, had affected its earlier expressed inclination to
grant a deferred plea. Under such a circunstance the court could
have permtted Defendant’s plea to be withdrawn. The court’s
expressed intention to “allow a deferral of Defendant’s plea

i nduced himto enter it. See GQum enny, 58 Haw. at 310, 568 P.2d

at 1199 (“Aplea . . . is not other than intelligent and
voluntary merely because the defendant has an expectati on,

however well-founded, that the judge will concur in a plea

bargain, if that expectation was not induced by any

representation or pronise made to the defendant.”) (enphasis

added)). Because that representation was not fulfilled, “there

Is “manifest injustice’ as a matter of |aw,” Adans, 76 Hawai ‘i at

18



414, 879 P.2d at 519 (internal quotation marks and citation
omtted), and Defendant nust be permtted to wi thdraw his plea.
See id. (“It is well settled that the terns of a plea agreenent,
whi ch serve as the inducenent for entering a plea, nust be

fulfilled.”) (citing State v. Costa, 64 Haw. 564, 566, 644 P.2d

1329, 1331 (1982); Santobello v. New York, 404 U S. 257, 262

(1971)). Consequently, the court’s refusal to permt wthdrawal

was an abuse of discretion. See id. at 415, 879 P.2d at 520.

I X.

Havi ng decided that the court erred in refusing to
al | ow Def endant to withdraw his plea under the first of the
“principles” enbodied in Rule 32(d), Jim 58 Haw. at 576-77, 574
P.2d at 522, we are faced with the prosecution’s contention that
Def endant is not entitled to withdrawal of his plea, but only to
its deferral, i.e., the benefit of his DANC pl ea.

When the prosecution breaches a pl ea bargain,

di scretion is given the trial court on remand to determ ne, under
t he circunmstances, which of the alternatives -- wthdrawal of the
pl ea or enforcenent of the bargain -- is appropriate. See Adans,
76 Hawai i at 414, 879 P.2d at 519. Factors “to be considered”

by the trial court in arriving at this decision are: (1) the
alternative chosen by the defendant to which “considerabl e

wei ght” shoul d be given; (2) “the tineliness of the notion”;

19



(3) “the extent of the breach”; (4) “the prejudice to the
parties”; and (5) “[that] alternative [which] will| best serve the
effective adm nistration of justice.” 1d. at 414-15, 879 P.2d at
519-20. Because we do not believe Defendant is entitled to a
choi ce of renedies, we do not reach the issue of whether the
Adans factors should be qualified in sone way when a trial court
breaches its prom se as contrasted with the prosecution’s breach
of a plea bargain.

Def endant mai ntains (apparently as an alternative
argunent) that the “court did not have the authority to grant a
DANC to [Defendant].”® HRS § 853-1 grants discretion to the
court to defer acceptance of a defendant’s plea upon three

precondi tions, ® one of which is that the defendant enter the

? The prosecution argues that this court, “in State v. Keahi, 66

Haw. 364, 662 P.2d 212 (1983), held that a trial court could grant or deny a
motion for acceptance of a nolo contendere plea even though the plea was

entered after trial had comenced.” |In that case, State v. Brown, 1 Haw. App.
602, 623 P.2d. 892 (1981), was cited for the proposition that “the trial court
had i nherent power to grant or deny acceptance of a [DANC] plea.” Keahi, 66

Haw. at 365, 662 P.2d at 213. Apparently at the tinme Brown was deci ded and
Keahi entered his plea, HRS chapter 853 did not enconpass no contest pleas
and, accordingly, Keahi and Brown are factually distinguishable fromthis
case.

10 The three preconditions for consideration of a deferred plea

motion are:

(1) When a defendant voluntarily pleads guilty or nolo
contendere, prior to commencement of trial, to a
felony, m sdemeanor, or petty m sdemeanor.

(2) It appears to the court that the defendant is not
likely again to engage in a crimnal course of
conduct; and

(3) The ends of justice and the wel fare of society do not
require that the defendant shall presently suffer the
penalty inposed by | aw.

(continued...)
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plea “prior to commencenent of trial.” Pursuant to the plain

| anguage of HRS 8§ 853-1(a)(1), see supra note 10, a defendant who
fails to enter his or her plea prior to trial is not eligible for
consi deration under HRS chapter 853. Hence, Defendant was not
eligible for deferral of his plea. Because the renmedy renaining
is that of a withdrawal of his plea, we instruct on remand that
the court enter an order permtting Defendant to withdraw his

pl ea.

X.
For the foregoing reasons, we vacate the August 19,
1999 judgnent and sentence and renmand the case to the court for

di sposition in accordance with this opinion.
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19(...continued)
HRS § 853-1(a).
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