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We hold that an all eged tortfeasor not found in
Hawai i, who is a citizen and resident of Japan, was anenable to
servi ce under Hawai‘ Revised Statutes (HRS) 88 634-35 (1993) and
634-36 (1993), and the Convention on the Service Abroad of
Judi ci al and Extrajudicial Docunents in Gvil or Commerci al
Matters [hereinafter Hague Convention]. |In the instant case,

Def endant - Appel | ee Ryu Muranaka (Defendant) was anenable to



service under HRS 88 634-35 and 634-36 and under the Hague
Convention, when that treaty applied. However, (1) the first
conplaint of Plaintiff-Appellant Takako Eto (Plaintiff) was not
tinmely served on Defendant, (2) HRS § 657-18 (1993) did not tol
the statute of limtations, (3) the dism ssal of the first
conplaint without prejudice did not toll the statute of
limtations, and (4) the filing of a second conplaint did not
rel ate back to the date of the filing of the first conplaint.
Therefore, the circuit court of the first circuit (the court)?
was correct in granting Defendant summary judgnent on Plaintiff’s
second conplaint on the ground that the statute of limtations

had run.

l.

Plaintiff clainmd that on August 16, 1994, she was
standing in line to cook her food at a barbeque grill when
Def endant spl ashed grease on her clothes. The two engaged in a
brief discussion, after which Defendant took a set of iron tongs
and pressed it against Plaintiff’s nose. He then orally
t hreatened her and struck her with the tongs three tines bel ow
her right eye.

The police arrived on the scene and arrested Defendant.

Plaintiff asserted that she suffered blurred vision and burns as

1 The Honorable Gail C. Nakatani presided over this matter.
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a consequence of Defendant’s conduct. Both Plaintiff and

Def endant are citizens and residents of Japan.

.

As a result of the aforesaid incident, Plaintiff filed
a conplaint for personal injuries, Gvil No. 96-3372-08, on
August 15, 1996 (First Conplaint). Pursuant to Rules of the
Circuit Courts of the State of Hawai‘i (RCCH) Rule 28 (1971),
Plaintiff was required to serve the First Conplaint on Defendant
by February 15, 1997, six nonths after filing the action.?

Plaintiff did not serve Defendant by that date. Her
prior counsel was unsuccessful in obtaining Defendant’s address
fromthe Honolulu Police Departnment (HPD). Plaintiff’s present
counsel al so sought the assistance of Defendant’s enpl oyer, Japan
Airlines, which refused to assist in the matter. After crim nal
charges agai nst Defendant were di sm ssed, HPD rel eased his
purported address to Plaintiff on May 16, 1997. That address in
Japan, however, was no | onger valid when obtained by Plaintiff.
In the latter part of 1997, Plaintiff |ocated Defendant’s then-
current address.

Pursuant to the Hague Convention, Plaintiff mailed the
First Conplaint and sunmons to the Japan Mnistry of Foreign

Affairs, which received it on Decenber 12, 1997. Plaintiff’'s

2 “Adiligent effort to effect service shall be made in all actions,
and if no service be made within 6 nonths after an action has been filed then
after notice of not less than 5 days the sanme nmay be dism ssed.” RCCH Rule
28.



counsel was inforned by a March 22, 1998 letter fromthe
Consul at e General of Japan that the Japan Mnistry of Foreign
Affairs served the First Conplaint on Defendant on January 28,
1998, one year and five nonths after the filing of the First
Compl ai nt on August 15, 1996.

On February 10, 1998, Defendant noved to disn ss
Plaintiff’s First Conplaint. A hearing on the notion to dismss
was apparently held on March 25, 1998 and the notion was granted
by Judge Kevin S.C. Chang.

On March 27, 1998, prior to the filing of Judge Chang’s
witten order of dism ssal which was eventually filed on May 1,
1998, Plaintiff filed a “Mdtion to Set Aside Dism ssal Wthout
Prejudi ce, for Rehearing of Defendant’s February 10, 1998 Mbti on
to Dismss, or for Reconsideration of Order G anting Defendant’s
Motion to Dismss Conplaint . . . , to Extend Tinme for Service of
[First] Conplaint and for Entry of Default.”

On April 8, 1998, while the March 27 notion to set
asi de dism ssal was still pending, Plaintiff filed a second
conplaint, Cvil No. 98-1677-04 (Second Conplaint), “in an
abundance of caution to preserve Plaintiff’s right[s].” The
Second Conplaint is identical to the First Conplaint.

On May 1, 1998, Judge Chang’s order granting dism ssal
W thout prejudice was filed. In issuing its order, the court
determ ned that “service was not conpleted in a tinely manner”:

[Tlhe [First] Conplaint in this case was filed in August of
1996 and there have been two extensions of tine in whichto
effect service. Despite those extensions, service was not
conpleted in a tinely manner and Plaintiff did not file a
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nmotion to enlarge the time period to effect service before
the hearing on Defendant’s Mtion to Dismiss. Plaintiff has
failed to neet her burden of proof that there is
jurisdiction over the Defendant in this case.

Subsequently, Plaintiff filed a notion for extension of
time to serve the First Conplaint nunc pro tunc, which was heard
by Judge Virginia Lea Crandall. On June 15, 1998, Judge Chang
filed an order denying Plaintiff’s March 27, 1998 notion to set
asi de dism ssal or for reconsideration wthout prejudice and
allowed Plaintiff to apply to Judge Crandall for an order

extending tinme for service:

Plaintiff’s notion is denied without prejudice. Service of
process, if any, upon Defendant was untinely based upon the
Honorable Virginia Lea Crandall’s last order extending tine
for service. Plaintiff nmust apply to Judge Crandall if
Plaintiff seeks a nunc pro tunc ruling extending time for
service. The granting of such a notion by Judge Crandal
may constitute new grounds to re-apply to this Court for
reconsideration of its previous disn ssal order. The Court
makes no ruling with regard to any issues regarding the
tolling of the statute of limtations in this matter because
there is no notion before it in that regard

(Enmphasi s added.)

On July 2, 1998, Plaintiff again filed a “Mtion for
Reconsi deration of Order G anting [Defendant]’s Mdtion to Dism ss
[the First] Conplaint.”

On Septenber 21, 1998, Plaintiff filed an “Ex Parte
Motion for First Extension [of] Time for Service of [the Second]
Conmplaint.” Judge Crandall granted the notion on Septenber 21,
1998, and extended the period to serve the Second Conplaint “from
Cctober 8, 1998 up to and including April 8, 1999.”

On Septenber 24, 1998, Judge Chang rendered an “Order
Denying Plaintiff’'s [July 2, 1998] Mdtion for Reconsideration of

Order G anting [Defendant]’s Motion to Dismss Plaintiff’s
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Complaint,” stating that “Plaintiff has failed to establish [an]
adequat e factual and/or legal basis for the Court to reconsider
the Order granting Defendant Muranaka’s Modtion to Dismiss [the
First] Conplaint.” Plaintiff never appeal ed the decisions
pertinent to the First Conplaint.

On Cctober 30, 1998, Plaintiff apparently nmailed the
Second Conpl ai nt and summons to Japan’s Mnistry of Foreign
Affairs, which received them on Novenber 2, 1998. Service was
effected on Novenmber 21, 1998. Defendant answered the Second

Conpl ai nt on January 25, 1999.

(I

As previously indicated, on April 8, 1998, while the
First Conplaint was still pending, Plaintiff filed the Second
Complaint, Cvil No. 98-1677-04, nore than three years after the
al l eged incident. Also, as nentioned, the Second Conplaint is
identical to the earlier First Conplaint.

On April 26, 1999, Defendant filed a “Mdtion to Disnm ss
Plaintiff’s [Second] Conplaint or, in the Alternative, for
Summary Judgnent.” At a hearing on May 25, 1999, Judge Gail C.
Nakat ani granted the notion. Judge Nakatani’s order, filed on
June 17, 1999, stated, “The Court finds that the Defendant has
established that he is entitled to summary judgnent as a matter

of | aw because the Second Conpl ai nt now before the Court was

filed untinely, having been filed at | east a year past the

applicable two-year statute of limtations.” (Enphasis added.)



Additionally, the court found “that no tolling of the statute of
l[imtations is applicable in this matter [because] . . . the
Second Conplaint was filed as a different case, and hence there
is no saving fromthe statute of |limtations.” Judge Nakat ani
ordered that “Defendant’s notion, treated herein as a notion for
summary judgnent, [be] granted.”

On February 29, 2000, and pursuant to Hawai‘i Rul es of
Civil Procedure (HRCP) Rul e 58,3 Judge Nakatani entered judgnent
against Plaintiff and in favor of Defendant. Plaintiff filed

this appeal on February 29, 2000.

I V.

On appeal, Plaintiff urges that the court erred in
granting Defendant’s notion for summary judgnent on her Second
Conpl aint. She argues (1) that HRS § 657-18 tolls the statute of
limtations for effecting service on Defendant, a person "absent"
fromthe State, (2) that whether or not Defendant was anenable to
personal service within the definition of HRS § 657-18 is an
i ssue of material fact not subject to resolution by sumary

judgnment, and (3) that the statute of limtations did not run

® HRCP Rule 58 entitled “Entry of Judgnent,” states in relevant part:

VWhen the court directs that a party recover only noney or
costs or that all relief be denied, the clerk shall enter
judgnent forthwi th upon receipt by him[or her] of the
direction; but when the court directs entry of judgnent for
other relief, the judge shall pronptly settle or approve the
formof the judgnment and direct that it be entered by the
clerk. The filing of the judgnent in the office of the
clerk constitutes the entry of judgnent; and the judgnent is
not effective before such entry.

7



while the First Conplaint was pending before the court. W
observe that, whereas Plaintiff took no appeal fromthe orders

affecting the First Conplaint, those orders have becone final.

V.
A
The statute of limtations for a personal injury action
is “two years after the cause of action accrued, and not
after[.]” HRS 8§ 657-7 (1993). Plaintiff urges that HRS § 657-18
tolled the limtations period for her personal injury action
because Defendant was “absent” fromthe State of Hawai‘i. HRS

§ 657-18 states in part that,

[i]f at any tinme when any cause of action specified in this
part . . . accrues against any person, the person is out of
the State, the action may be commrenced within the terns
respectively linmted, after the return of the person into
the State, and if, after the cause of action has accrued,
the person departs from and resides out of the State, the
time of the person’s absence shall not be deenmed or taken as
any part of the tine limted for the conmrencenent of the
action.

(Enmphases added.) In view of the fact that “Defendant
clearly was never a resident of the State of Hawai‘i,” she
mai ntai ns “[ he] therefore could not be avail able for persona

service of the instant Conplaint.” In Shin v. Mlaughlin, 89

Hawai i 1, 967 P.2d 1059 (1998), this court acknow edged t hat
“the plain |anguage of HRS §8 657-18 indicates that where a
def endant departs fromthe state after a cause of action accrues,

the tinme period during which he or she was ‘out of the State’



woul d not be considered as part of the [imtation period.” 1d.
at 4, 967 P.2d at 1062.

However, “look[ing] to other jurisdictions with
anal ogous tolling statutes for guidance as to the ‘reason and
spirit of the law,]’” id. (quoting HRS § 1-15(2) (1993)), this
court discerned a mgjority view of “other courts [that] have
interpreted the term‘absent’ or ‘out of the state’ to nean ‘a
def endant who is beyond personal jurisdiction and process of the
court and not sinply a defendant who is physically absent from
the state.”” 1d. at 5, 967 P.2d at 1063 (quoting Meyer v.
Paschal , 498 S. E. 2d 635, 639 (S.C 1998)). Construing HRS 8 657-
18 “in conjunction with our long-arm statutes prescribed in HRS
88 634-33 and 634-36,” id. at 5-6, 967 P.2d at 1063-64, to
ascertain “its true nmeaning as it relates to the court’s personal
jurisdiction over a nonresident defendant,” id. at 5, 967 P.2d at

1063, it was concluded in Shin that,

because nonresident notorists are anenable to service of
process pursuant to HRS 88 634-33 and 634-36, they are not
“out of the state” in the sense contenplated by . . . HRS
§ 657-18. This being the case, we hold that the statute of
limtations is not tolled when a defendant is “out of the
state,” as long as he [or she] is still anenable to service
of process in the state.

Id. at 6, 967 P.2d at 1064 (enphasis added). The hol ding rested

on “the purpose of the statutes of limtations . . . to encourage
pronptness in the prosecution of actions,” and on “statutes

est abl i shing substituted service” which provided the “nmeans [for]
t he equi val ent of personal service . . . on absent defendants.”
Id. Accordingly, it was held that “the tolling statute in HRS

8 657-18 is inapplicable when a nonresi dent defendant is anenabl e
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to personal or substituted service of process as provided by HRS
8 634-36 and the defendant can be brought within the personal
jurisdiction of our courts.” [d. |In that regard, this court
observed that “[t]he nethods of service set forth in HRS § 634- 36
were available to [the plaintiff] at all times during the two-
year no-fault period of limtation[] [inasnmuch as the plaintiff]
coul d have served [the defendant] in person, by mail, or failing
that, by publication. See HRS 8 634-36.”" 1d. Therefore,

al t hough Def endant may have resided outside of the State, the
statute of limtations Plaintiff was required to conply with was
not tolled if Defendant was “anenable to service of process.”

Id.

B
In this case, HRS 8§ 634-35(a)(2) establishes the basis
for jurisdiction over an alleged tortfeasor who is not present in
the State and provides for service under HRS 8§ 634-36 as
equi valent to personal service within this State:

(a) Any person, whether or not a citizen or resident
of this State, who in person or through an agent does any of
the acts hereinafter enunmerated, thereby submts such
person, and, if an individua, the person’s personal
representative, to the jurisdiction of the courts of this
State as to any cause of action arising fromthe doing of
any of the acts:

(2) The conmission of a tortious act within this
St at e;

(b) Service of process upon any person who is subject
to the jurisdiction of the courts of this State, as provi ded
in this section, nay be nade as provided by section 634-36,
if the person cannot be found in the State, with the sane
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force and effect as though summons had been personally
served within this State.

(Enmphases added.) Because Plaintiff alleged that Defendant
conmtted a tort in Hawai‘i, HRS 8§ 634-35(a)(2) was applicable
and, in view of Defendant’s absence fromthe State, service of
process on himcould be nade pursuant to HRS 8§ 634-36. HRS

8§ 634-36 provides in relevant part for personal service, service

by mail, and service by publication:

When service of summons is provided for by section[s]
634- 33, 634-34, or 634-35, service shall be nade by service
upon the defendant personally by any person authorized to
serve process in the place in which the defendant may be
found or appointed by the court for the purpose, or sent by
certified, reqgistered, or express mail, postage prepaid,
with return recei pt requested, by the plaintiff or the
plaintiff’'s attorney to the defendant. The plaintiff or the
plaintiff’s attorney shall file the return of the serving
officer or an affidavit showng that the copy of summpbns and
conpl aint were served as aforesaid or sent by certified
regi stered, or express nmail as aforesaid, and in the |atter
case the return receipt signed by the defendant shall be
filed with the affidavit. The service shall be conplete
upon delivery of the required papers to the defendant
outside the State, personally or by mail as provided.

| f the defendant cannot be found to serve or mail the
sumons and the facts shall appear by affidavit or otherw se
to the satisfaction of the court, it nmay order that service
be made by publication of sumbns in at |east one newspaper
published in the State and having a general circulationin
the circuit in which the action has been instituted, in such
manner and for such time as the court may order, but not
| ess than once each week in four successive weeks, the last
publication to be not |ess than twenty-one days prior to the
return date stated therein unless a different tine is
prescri bed by order of the court.

(Enmphases added.) In this regard, Plaintiff asserts that HRS
8§ 634-36 “does not permt service of a sumons upon a foreign

national residing in a foreign country.”

11



VI .

A
Contrary to Plaintiff’s argunment, we believe that HRS
8§ 634-36 is applicable unless service nust be effectuated under
t he Hague Convention, as that treaty would pre-enpt our state’s

service provisions. In Vol kswagenwerk Aktiengesellschaft v.

Schl unk, 486 U. S. 694 (1988), the United States Suprenme Court
recounted that “[t]he Hague Service Convention is a nultilateral
treaty that was fornulated in 1964 by the Tenth Session of the
Hague Conventions on G vil Procedure of 1905 and 1954.” 1d. at
698. The Convention “was intended to provide a sinpler way to
serve process abroad, to assure that defendants sued in foreign
jurisdictions would receive actual and tinmely notice of suit, and
to facilitate proof of service abroad.” 1d. The provisions of

t he Hague Convention may be summari zed as fol | ows:

The Hague Service Convention states each signatory nation
shal|l designate a central authority through which service of
process may be effected. (Hague Service Convention, art. 2)
That authority receives docunments and serves themin
accordance with either the internal |aw of the receiving
state or a conpatible nethod requested by the sender. The
authority then provides the sender with a certificate of
service. (Hague Service Convention, arts. 5, 6) A state
may al |l ow ot her nethods of service within its boundari es.
(Hague Service Convention, arts. 8-11, 19; see al so

[ Vol kswagenwerk], 486 U.S. [at] 699, 100 L. Ed. 2d 722, 730-
31.) It may also object to the use of a particular nethod
of transm ssion. (Hague Service Convention, art. 21.)

Kott v. Superior Court, 53 Cal. Rptr. 2d 215, 219 (Cal. C. App.

1996). I n Vol kswagenwerk, the United States Supreme Court rul ed

that “[b]y virtue of the Supremacy C ause, U S. Const., Art. VI,

t he Convention preenpts inconsistent nethods of service
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prescribed by state lawin all cases to which it applies.” 486
U S at 698.

In the case bel ow, one Herwi g Schlunk filed a w ongful
deat h acti on agai nst Vol kswagen of Anerica (VWA), alleging that
defects in a Vol kswagen vehicle contributed to his parents’
deaths. See id. at 696. He subsequently anended his conpl ai nt
to add Vol kswagenwer k Aktiengesel | schaft (VWAG when VWWA, in its
answer, denied designing or assenbling the car. See id. at 696-
97. Herwig attenpted to serve the anended conplaint on VWAG a
German corporation, by serving VWA as VWAG s agent. See id. at
697.

VWAG subsequently filed a special and limted
appear ance seeking to quash the service, arguing that it could
only be served in accordance with the Hague Convention. See id.
at 697. In pertinent part, the Hague Convention provides that
“[t]he present Convention shall apply in all cases, in civil or
comercial matters, where there is occasion to transmt a

judicial or extrajudicial docunent for service abroad.” 1d. at

699 (quoting Hague Convention, art. 1) (enphasis added).

The Circuit Court of Cook County, Illinois denied
VWAG s notion on the bases that (1) VWA was registered to do
business in Illinois, where the suit was filed, and, as a
donestic subsidiary for a foreign corporation, it was the
corporation’s agent for receipt of process under the lawin
IIlinois, and (2) VWA and VWAG are so closely related that VWA

was VWAG s agent for purposes of service of process as a matter
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of law. See id. at 697. The circuit court concluded that,
because service had occurred within the United States, the Hague
Convention did not apply. See id. The Appellate Court of
II'linois affirmed on simlar grounds, and the Supreme Court of
I1linois denied VWAG | eave to appeal. See id.

On certiorari to the United States Supreme Court, VWAG
argued that, because it is a foreign corporation, the Hague
Convention applied, and that service was accordingly not conplete
until VWA transmitted the conplaint to VWAG in Gernmany, which
woul d constitute “service abroad” under the Hague Conventi on.

See id. at 706-07. Rejecting this position, the Court determ ned
that the law of the forumstate, in this case Illinois, prevailed
i n determ ning whet her service abroad was required, explaining

that, “[i]f the internal law of the forumstate defines the

applicable nethod of serving process as requiring the transmttal

of docunents abroad, then the Hague Convention applies.” 1d. at

700 (enphasis added). Construing the |anguage and history of the
Hague Convention, the Court concluded that service on an agent
within the United States does not constitute “service abroad”

and, thus, the Hague Convention was not inplicated. 1d. at 707.

B

As indicated by the Vol kswagenwerk Court, the Hague

Convention provides the procedural nethod by which a litigant may
serve process upon foreign parties when the foreign state is a

party to the Convention. 1In order to determ ne whether the

14



Convention is inplicated, the Court ruled that the internal |aw
of the forum®“is presunmed to determ ne whether there is occasion
for service abroad.” 486 U S. at 704. Hence, a litigant mnust
first look to the internal |aw of the forumstate and, if it
calls for service abroad, then resort is had to the Hague
Convention for the procedural mnmechani sm by which service may be
ef f ect uat ed.

As previously noted, HRS 8§ 634-36 sets forth three
met hods of service on defendants not found within our State:
(1) personal service; (2) service by mail; or (3) failing the
first two, service by publication. The Hague Convention provides
for: (1) service through the Central Authority of the receiving
nation, see Hague Convention, arts. 3-6; (2) service through
di pl omati c or consul ar channels, when the receiving State does
not object, see id., arts. 8, 9, 10(b); (3) service by
international registered mail, when the receiving State does not
object, see id., art. 10(b); and (4) other nethods of service in
accord with the internal |aws of the receiving State, see id.,
art. 19.

As the Second Circuit has noted, “[a]s a ratified

treaty, the [Hague] Convention is of course ‘the suprene |aw of

the land.”” Ackermann v. lLevine, 788 F.2d 830, 838 (1986).

Thus, the United States Suprene Court in Vol kswagenwerk st ated

that, “[b]y virtue of the Supremacy C ause, U S. Const., Art. VI,
t he Convention pre-enpts inconsistent nmethods of service

prescribed by state lawin all cases to which it applies.
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[ Clonpliance with the Convention is nmandatory in all cases to
which it applies[.]” 486 U S. at 699, 705. It is evident, then,
t hat Hawai ‘i |aw cannot override the Hague Convention, when the

Conventi on appli es.

VII.

The first two nethods of service under HRS § 634-36
call for service abroad if the defendant “may be found” there.
As to the third nethod, we observe that there is no record
i ndi cati ng what steps were taken by Plaintiff, other than seeking
I nformation fromJapan Airlines and the HPD, in |ocating
Def endant’ s address in Japan. Accordingly, assum ng, as
Plaintiff asserts, that she could not |ocate Defendant, Plaintiff
coul d have sought permi ssion of a court to serve by publication.
See HRS § 634-36. Defendant therefore was anenable to service by
publicati on and, consequently, the statute of limtations was not
tolled. See Shin, 89 Hawai‘i at 6, 967 P.2d at 1064.

I f a defendant can be |ocated, HRS 8§ 634-36 requires a
plaintiff to serve the summons on the defendant where the
def endant may be found. Accord Hague Convention, art. 1 (“This
Convention shall not apply where the address of the person to be
served with the docunent is not known.”). In that regard, the
nost consi stent nethod for service under the Hague Convention is
t hrough the Central Authority of the receiving nation. Although
States may object to other nethods of service, article 2 mandates

t hat each State designate a Central Authority through which
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service may be effectuated. See Hague Convention, art. 2 ("Each
Contracting State shall designate a Central Authority which wll
undertake to receive requests for service comnmng from ot her
Contracting States and to proceed in conformty with the
provisions of Articles 3 to 6.”7). Under Article 5 of the Hague
Convention, the Central Authority of the receiving state may
serve either (1) by the nmethod required by its internal |aws, or

(2) by a nethod requested by the applicant. See id.

The Central Authority of the State addressed shall itself
serve the docunment or shall arrange to have it served by an
appropri ate agency, either —

a) by a nmethod prescribed by its internal |law for the
service of docunents in donestic actions upon persons who
are withinits territory, or

b) by a particular nethod requested by the applicant, unless
such a nmethod is inconpatible with the aw of the State
addr essed.

Hague Convention, art. 5.

In this case, after ascertaining Defendant’s | ocation
through the use of an investigator, Plaintiff resorted to the
Hague Convention in serving her First Conplaint and, |ater, her

Second Conplaint.* See supra. Plaintiff mailed the First

4 Had Plaintiff served by publication, it would have been prudent, as
she did, to serve her First Conplaint through the Hague Conventi on when
Def endant was | ocated. See infra note 7.

W are not faced in this case with the question of whether service
attenpt ed under our service statute conflicted with the Convention
requirements. Mny jurisdictions proceed on the basis that the Hague
Convention preenpts their ow state |aws regardi ng nethods of service, wthout
anal yzi ng whether the state statutes and the Hague Convention are in actua
conflict. See, e.qg., Dahya v Second Judicial District Court, 19 P.3d 239, 242
n.8 (Nev. 2001). But see Bowers v. Wirzburg, 519 S.E. 2d 148, 159 (W Va.

1999) (stating that “the United States Supreme Court has recogni zed that such
pre-enption will occur in very limted circunstances, i.e., only ‘[i]f the
internal |aw of the forum state defines the applicable nethod of serving
process as requiring the transmttal of docunments abroad ” (quoting

Vol kswagenwerk, 486 U.S. at 700)).

VWhen the plaintiff adheres to the state service statute and attenpts
service other than through the Central Authority, the question of whether such

(conti nued...)
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Conmpl ai nt and summons to the Japan Mnistry of Foreign Affairs,
Japan’ s designated Central Authority, which received it on
Decenber 12, 1997. Plaintiff’s counsel was informed by a March
22, 1998 letter fromthe Consul ate General of Japan that the
Japan M nistry of Foreign Affairs served the First Conplaint on
Def endant on January 28, 1998. Judge Chang, however, dism ssed
the First Conplaint for lack of tinmely service and his orders
were not appeal ed and becane final.?®

After the Second Conplaint was filed on April 8, 1998,
it was served through the same procedure on Novenber 21, 1998.
| nasmuch as Plaintiff eventually served Defendant in this manner,
Def endant was clearly anenable to service within the neaning of

t he Hague Convention, once Defendant’s address becanme known to

4(...continued)

service violates the terns of the Convention or the internal |aws of the
receiving State may arise. See Quinn v. Keinicke, 700 A 2d 147, 156 (Del
Super. 1996) (under state motor vehicle |ong-arm statute requiring copies of
service upon Secretary of State and service sent to nonresident defendant in
Denmark via registered mail, plaintiff did not violate Hague Convention);
Curcuruto v. Cheshire, 864 F. Supp. 1410, 1412-13 (S.D. Ga. 1994) (plaintiff
did not violate Hague Conventi on when mailing conpl aint and sunmmons to

def endant in Canada as required under Georgia Non-resident Mdtorist Act).

5 Pursuant to the Hague Convention, Plaintiff miled the first
conpl ai nt and sumons to the Japan Mnistry of Foreign Afairs, which received
it on Decenber 12, 1997. We note that several courts have concl uded that,
once the Central Authority has the summons, the tinme limtations for service
are tolled. See Broad v. Mannesmann Anl agenbau AG 10 P.2d 371 (Wash. 2000)
(hol di ng that, because the Hague Convention preenpts inconsistent state |aw,
and the Hague Convention contains no tine limts wthin which service nust be
effected, the time limts are tolled, provided that the Central Authority of
the foreign state receives the docunments within the tine linitation).

The di smissal of the First Gnplaint by Judge Chang was ostensibly
precipitated by Plaintiff’s failure to obtain adequate extensions of tine to
serve the conplaint. Judge Chang' s order, however, was not appeal ed by
Plaintiff.
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Plaintiff.® However, as indicated infra, the Second Conpl ai nt

5 As previously stated, service by international registered mail is one
of the other nethods for service under the Hague Convention. See supra page
15. Jurisdictions are split, however, as to whether service by mail to a
Japanese defendant is perm ssible under the Hague Convention. This is
primarily based upon the fact that the internal |aw of Japan forbids such
service, while Japan has not fornally objected to the provision within the
Hague Convention which ostensibly allows service by mail. See generally
Al exandra Amiel, Note, Recent Devel opnents in the Interpretation of Article
10(a) of the Hague Convention on the Service Abroad of Judicial and
Extrajudicial Docunments in dvil or Conmercial Mtters, 24 Suffol k Transnat’
L. Rev. 387, 403 (2001) [hereinafter Recent Devel opnents] (noting that while
Japan has not objected to the use of postal channels pursuant to Article 10(a)
as an infringement of its sovereign power, this does not necessarily nean that
service by mail is considered valid service in Japan); see also id. at 403
n.112 (citing Practical Handbook on the Operation of the Hague Conventi on of
15 Novenber 1965 on the Service Abroad of Judicial and Extrajudicial Docunments
in Civil or Conmercial Mtters (Hague Conference on Private International Law)
43 (1992)).

Further, interpretation of Article 10(a) has also led to anmbiguity.
Article 10(a) of the Convention states: “Provided that State of destination
does not object, the present Convention shall not interfere with -- (a) the
freedomto send judicial docunments, by postal channels, directly to persons
abroad . . . .” (Enmphasis added.) The conflict ampong the courts focuses on
the construction of the word “send” in Article 10(a). See Hayes v. Evergo
Tel. Co., 397 S.E 2d 325, 327 (N.C. App. 1990). Sone courts have interpreted
“send” to pernmit service by mail, while others interpret “send” to permt
litigants of signatories to transnmt docunents other than a conplaint and
summons. Conpare Smith v. Dainichi Kinzoky Kogyo Co., 680 F. Supp. 847 (WD
Tex. 1988); Newport Conponents, Inc. v. NEC Home Elecs. (U.S.A), Inc., 671 F
Supp. 1525 (C.D. Cal. 1987); Lemme v. Wne of Japan lnport, Inc., 631 F. Supp
456 (E.D.N. Y. 1986); Chrysler Corp. v. General Mtors Corp., 589 F. Supp. 1182
(D.D.C. 1984); Shoei Kako Co. v. Superior Gourt, 109 Cal. Rptr. 402 (Cal App.
1973), with Bankston v. Toyota Mditor Corp., 123 F.R D. 595 (WD. Ark.), aff’d,
889 F.2d 172 (8th Cir. 1989); Mdenon v. Ni ssan Mytor Corp., 726 F. Supp. 822
(N.D. Fla. 1989); Monmmsen v. Toro Co., 108 F.R D. 444 (S.D. lowa 1985); Suzuki
Motor Co. v. Superior Court, 249 Cal. Rptr. 376 (1988); Ornmandy v. Lynn, 472
N.Y.S.2d 274 (N. Y. Sup. Ct. 1984).

A Hawai ‘i federal district court previously addressed this issue in Anbe
v. Kikuchi, 141 F.R D. 498 (D. Haw. 1992). Acknow edgi ng the split anong
other jurisdictions, the court rejected the liberal interpretation of the word
“send” in favor of a stricter interpretation. It relied on the rule of
construction that “[w here a |l egislative body includes particular |anguage in
one section but onmits that sane | anguage from anot her section of the same act,
it is generally presuned that the | egislative body acted ‘intentionally and
purposefully in the disparate inclusion or exclusion.”” 1d. at 499 (citing
Russello v. United States, 464 U S. 16, 23 (1983)). Because “send” was used
in Article 10(a), whereas “service of process” was used in Articles 10(b) and
(c), the court concluded that the drafters of the Hague Convention must have
intended to give those terns different meanings. See id. at 500.

To support this interpretation, the court pointed to Japan’s objection
to nore formal neans of service under Article 10(b) (allow ng service by
“judicial officers, officials or other conpetent persons of the State of
origin to effect service of judicial docunents directly through the judicia
of ficers, officials or other competent persons of the State of destination”),
and Article 10(c) (allow ng service by “any person interested in a judicial
proceeding to effect service of judicial docunments directly through the

(continued...)
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was filed after the statute of limtations had run and did not

relate back to the filing of the First Conplaint.

VIIT.
As mentioned, until late 1997, Defendant was amenabl e
to service pursuant to HRS § 634-36 because, as Defendant’s
address was unknown, Defendant coul d have been served by

publication. See Hague Convention, art. 1. Only publication

5C...continued)
judicial officers, officials or other conpetent persons of the State of
destination”), and the absence in Japan of a method of service simlar to the
registered mail systemof the United States. See Anbe, 141 F.R D. at 500-01
It concluded that Japan could not have rejected nore fornmal nmeans of service
and then pernmt service by mail, a nethod of service that Japan’s donestic | aw
does not recognize. See id.

Some commentators disagree wth this interpretation of Aticle 10(a).
See Amiel, Recent Devel opnents, supra, at 400-08 (noting that the trend anobng
courts appears to indicate that Article 10(a) all ows service by nmail, when not
prohibited by the internal laws of the receiving nation). her problens may
ari se when using this nethod of service. As with service by publication, see
di scussion infra, the successful litigant using this nethod of service nmay
encounter difficulties enforcing the judgment in Japan. See U S. Dep’'t of
Stat e Opi nion Regardi ng the Bankston Case and Service by Mail to Japan under
t he Hague Service Convention, 30 |.L.M 260 (1991).

Al t hough we acknow edge the split in jurisdictions as to whether service
by international registered nail is permssible under the Hague Convention
this issue is not squarely presented in the present case, and, therefore, we
do not resolve that question

However, when service via submission to the Central Authority is
avai |l abl e, because the defendant “could[] be found” under HRS § 634-35, and
servi ce under that section accordingly requires “service abroad,” it may be
prudent for litigants to utilize service by way of the Gentral Authority. As
the Suprenme Court cautioned,

not hing that we say today prevents conpliance with the
Conventi on even when the internal |aw of the forum does not
so require. The [Hague] Convention provides sinmple and
certain neans by which to serve process on a foreign
national. Those who eschewits procedures risk discovering
that the forunmis internal |law required transmttal of
docunents for service abroad and that the Convention

t herefore provided the exclusive neans of service. In
addition, parties that conply with the Convention ultinately
may find it easier to enforce their judgnents abroad. For
these reasons, we anticipate that parties may resort to the
Convention voluntarily, even in cases that fall outside the
scope of its nmandatory application.

Vol kswagenwerk, 486 U.S. at 705-06.
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does not require transmttal of docunents abroad. Under

Vol kswagenwer k, service by publication does not inplicate the

Hague Convention, because it is not “service abroad” within the

nmeani ng of Article 1. See Vol kswagenwerk, 486 U.S. at 700. See

also Kott, 53 Cal. Rptr. 2d at 220 (holding that, under
California | aw, which does not require the transm ssion of
docunent s abroad and, consequently, does not inplicate the Hague
Service Convention, the only nethod of service on a foreign
national is service of summons by publication where the party’s
address remai ns unknown during the publication period despite the
exerci se of reasonable diligence). Accordingly, service by
publication is not pre-enpted by the Hague Convention, and HRS
§ 634-36 gover ned.

Such service does not offend due process requirenents.
Qur own constitutional due process clauses require that service
of process be “reasonably cal cul ated, under all the
circunstances, to apprise interested parties of the pendency of
the action and afford them an opportunity to present their

objections.” Millane v. Central Hanover Bank & Trust Co., 339

U S 306, 314 (1950). As noted by the Vol kswagenwerk Court,

[u] nder [the Due Process] Clause, foreign nationals are
assured of either personal service, which typically wll
require service abroad and trigger the Convention, or
substituted service that provides “notice reasonably

cal cul ated, under all the circunstances, to apprise
interested parties of the pendency of the action and afford
them an opportunity to present their objections.”
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436 U.S. at 706 (quoting Mullane, 339 U.S. at 314).7 In Millane,
the United States Suprene Court addressed the question of whether
notice by publication net due process requirenents under the
Fourteenth Amendnent. \While setting out the general rule that
“Ialn elementary and fundanental requirenent of due process in
any proceeding which is to be accorded finality is notice
reasonabl y cal cul ated, under all the circunstances, to apprise
interested parties of the pendency of the action and afford them
an opportunity to present their objections[,]” 339 U S. at 314
(citations omtted), the court observed that “in the case of
persons m ssing or unknown, enploynent of an indirect and even a
probably futile neans of notification is all that the situation
permts and creates no constitutional bar to a final decree
foreclosing their rights[,]” id. at 317. “A construction of the
Due Process C ause which would place inpossible or inpractical
obstacles in the way could not be justified.” 1d. at 313-14.
However, such notice which is “a nere gesture is not due
process.” 1d. at 315.

Under Hawaii |aw, while “such notice is disfavored[,]”
due process is not violated when notice is made by publication,
when, “in appropriate circunstances, notice by publication al one

m ght be the only ‘reasonabl e possible or practicable’ warning.”

7 Because notice by publication nmay be unreliable in actually informng
interested foreign state defendants about pending suits, the prerequisite of
showi ng that reasonabl e diligence has been exercised in attenpting to
ascertain their whereabouts is particularly inperative. See generally
Annot ation, Sufficiency of Affidavit as to Due Diligence in Attenpting to
Learn Whereabouts of Party to Litigation, for the Purpose of Cbtaining Service
by Publication, 21 A L.R 2d 929 (1952).
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Kli nger v. Kepano, 64 Haw. 4, 10, 635 P.2d 938, 942 (1981)

(quoting Mullane, 339 U.S. at 317). Because Plaintiff would be
required to show sone diligence in |ocating Defendant before
being all owed to serve by publication, see HRS § 634-36 (“If the
def endant cannot be found to serve or mail the summons and the
facts shall appear by affidavit or otherwise to the satisfaction
of the court, it may order that service be nade by publication of
sumons[.]”), service by publication would not have been a “nere

gesture.”® That service by publication nay be the only nethod

8 Enforcenment of judgnents obtained in Hawai‘i in which notice was given
by publication nmay pose difficulties when a plaintiff attenpts to enforce the
judgnent in the defendant’s country. Success varies dependi ng on a nunber of
factors, including whether the foreign country’s | ocal donmestic |aw recognizes
foreign judgnents and all ows such judgnents to be enforced. As noted in a
circul ar published by the Departnment of State, “[t]he general principle of
international |aw applicable in [enforcenent] cases is that a foreign state
clains and exercises the right to exam ne judgnments for four causes: (1) to
determine if the court had jurisdiction; (2) to determ ne whether the
def endant was properly served; (3) to determne if the proceedi ngs were
vitiated by fraud; and (4) to establish that the judgnment is not contrary to
the public policy of the foreign country.” U.S. Dep’'t of State, Enforcenent
of Judgments (n.d.).

One comentator has said that, in Japan, “a Japanese defendant nust have
recei ved service of a sunmons or other necessary orders to comence
proceedi ngs (other than by notice of publication) or have responded in the
action w thout receiving service for the foreign judgment to be valid.”

Ki kuchi, Shin, Enforcenment of Mney Judgnents JAP-17 (Law ence W Newman, ed.
1998) (citing M nsoho [ Code of civil procedure], art. 118(2)). The possible
difficulty in enforcing a judgnent so obtained, however, does not override one
of the purposes of limtations statutes, that is to avert the situation in
which the statute of limtations is tolled for an indefinite period of tine.

In Shin, this court agreed with the Al aska Supreme Court’s view of a
simlar tolling provision:

[ T] he purpose of the statutes of limtations is to encourage
pronptness in the prosecution of actions and thus avoid the
injustice which nay result fromthe prosecution of stale
clains. Statutes of limtations attenpt to protect against
the difficulties caused by lost evidence, faded nenories and
di sappearing witnesses. . . . If a plaintiff can delay his
[or her] action for a short period beyond two years, he [or
she] could also wait twenty years or any other |engthy
period of tinme . . . . Sucharesult isinintolerable
conflict with the general purposes of the statute of
limtations and the substituted service procedure.

(continued...)
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available to Plaintiff would not, initself, toll the statute of

limtations period. See Catawba Indian Tribe v. South Carolina,
978 F.2d 1334, 1348-49 (4th Cr. 1992) (holding that, because
purpose of tolling statute is to renmedy problemof |ocating a
nonr esi dent def endant before expiration of statute of
l[imtations, tolling statute does not apply to adverse possession
action because of statutory schene allow ng for service by
publication on parties outside state in such actions), cert.
denied, 507 U S. 972 (1993).

Thus, contrary to Plaintiff’s contention, Defendant was

anenabl e to servi ce.

I X.
Plaintiff argues that Defendant “was inpossible and/or
difficult to locate [and aJccordingly, . . . Defendant
falls into the exact category of difficult to |ocate defendants
as contenplated in the enactnment of HRS § 657-18.” Again, as
explained in Shin, this court ruled that for “inpossible or

difficult to | ocate” defendants, service may be nmade pursuant to

8. ..conti nued)
89 Hawai‘i at 6, 967 P.2d at 1064 (citing Byrne v. Ogle, 488 P.2d 716, 718-19
(Alaska 1971). If the possible lack of enforceability in Japan were
controlling so as to toll the statute of limtations under HRS § 657-18, an
i ndefinite postponenment of suit, which Shin sought to avoid, could result.

Moreover, tolling the statute of |imtations based upon a perceived | ack
of enforceability of the judgnent would necessarily apply in the case of other
nati ons which seenmingly eschew service by publication. G ven the divergent
internal |aws of other countries, see U S Dep't of State, Enforcement of
Judgnents (n.d.) (“[F]Joreign countries may find that the U.S. interpretation
of [personal jurisdiction] differs fromlocal foreign law, rendering the U S
j udgnent unenforceable abroad.”), resting personal service requirenents upon
such considerations would be i npractical and woul d underni ne the policies
underlying limtations statutes.

24



HRS § 634-36. Shin, 89 Hawai‘ at 6, 967 P.2d at 1064. Shin

found that the defendant in that case was anenable for service,

because under “HRS § 634-36 . . . [the plaintiff] at all tinmes
during the two-year . . . period of |limtations . . . could have
served [the defendant] in person, by mail, or failing that, by
publication.” 1d. at 7, 967 P.2d at 1065. See First Hawaiian

Bank v. Powers, 93 Hawai‘i 174, 188, 998 P.2d 55, 69 (App. 2000)

(determning that the tolling provisions of HRS § 657-18 do not
apply when the defendant is subject to the jurisdiction of the
Hawai ‘i courts and anenable to service of process under Hawaii’s

| ong-arm statutes, as set forth in HRS 88 634-35 and 634-36). As

di scussed above, Defendant was anenable to service of process.

X.

Plaintiff urges, in opposition to the granting of
summary judgnent, that whether a foreign defendant is anenable to
Hawaii’'s long-armstatute is a question of fact. In that
connection, in Defendant’s notion to dismss or in the
alternative for summary judgnent, he contended that “Plaintiff’s
clainms are tinme-barred by Plaintiff’'s failure to file the
[ Second] Conplaint within the applicable statute of Iimtations.”
Expl aining that “over three years and seven nonths [have] passed
since the alleged incident on August 16, 1994 and the filing of
Plaintiff’s [S]econd Conplaint on April 8, 1998,” he decl ared
that “Plaintiff’s claimis barred because the statute of

[imtations has been exceeded by over one year and seven nonths.”
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In her response, Plaintiff asserted that “[HRS] 8§ 657-
18 tolls the running of the statute of Iimtations while a
defendant is out of the state of Hawaii” (bol dfaced type and
capitalization omtted) and “[the] statute of limtations was
tolled while the first case[,] G vil No. 96-3372-01[,] was
pendi ng before this court” (boldfaced type and capitalization
omtted), the sane propositions she has rai sed on appeal and
whi ch we have addressed supra. Wth respect to her first ground,
she urges that because of the difficulty in |ocating Defendant,
“there are issues of fact as to whether or not Defendant
was anmenabl e to personal or substitute service of process.” W
cannot agree that such issues of material fact genuinely exist,
i nasmuch as HRS 88 634-35(a)(2) and 634-36 and, when applicabl e,
t he Hague Convention, provided a neans for substituted service of

process of a nonresident defendant.® See Richards v. Mdkiff, 48

Haw. 32, 39, 396 P.2d 49, 54 (1964) (“To create a ‘genuine issue
as to any material fact[,]’ a question of fact presented . . . as
to a particular matter nust be of such a nature that it would

affect the result.” (CGting Lewis v. Atlas Corp. D.C., 63 F.

Supp. 217, aff’'d, 158 F.2d 599 (3d Cr. 1946).)).

Xl

® In the sane vein, Plaintiff argues that the actions of Defendant in
contesting “the service of the two (2) Conplaints upon him. . . alone would
entitle Plaintiff to denial of the” notion to disnmiss. Plaintiff cites no
authority for the proposition that Defendant’s actions of contesting service
renders hi munanenable to service. 1In any event, the statutory allowance for
substituted service of process rendered Defendant anenable to service,
i nasmuch as HRS 8§ 634-36 provides for service in the event the defendant
“cannot be found.” Shin, 89 Hawai‘i at 3, 967 P.2d at 1061
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Al though Plaintiff failed to tinely serve the First
Conpl ai nt, she argues that the filing of the Second Conpl ai nt
tolled the statute of limtations because the Second Conpl ai nt
related back to the filing of the First Conplaint.

To support her contention, Plaintiff cites to Heiser v.

Association of Apt. Omers of Polo Beach O ub, 848 F. Supp. 1482

(D. Hawai i 1993). There, the plaintiff, Tom Heiser, while
vacationing at a condom niumon Maui, was injured during a
boogi e- boardi ng accident. See id. at 1483. Attenpting to reach
a settlenment with the insurer of the condom nium associ ati on,

Hei ser and his famly did not file a conplaint until just prior
to the expiration of the statute of Iimtations period. See id.
The plaintiffs did not attenpt to serve any of the defendants

Wi th process but, instead, pursued settlenent negotiations with
t he defendants. See id.

Prior to the expiration of the allowable tinme for
service under the federal rules, the plaintiffs filed an ex parte
noti on seeking an extension of time for service, which was
granted. See id. They then |earned that one of the parties was
incorrectly listed, and, rather than serve the original incorrect
conplaint, the plaintiffs filed an anended conpl ai nt, which was
served prior to the expiration of the extended service period.
See id. The anmended conplaint was not filed within the original
statute of limtations period. See id.

The defendants noved to dismss, on the ground that the

statute of limtations had expired. See id. They contended that
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the filing of the first conplaint did not comence the action,
i nasmuch as (1) under HRS § 657-22,' the plaintiffs “did not
have the intent to serve the original conplaint,” and (2) their
| ack of due diligence evidenced a |lack of intent to serve the
original conplaint. [1d. at 1484.

The federal district court interpreted HRS 8 657-22 as
“not requir[ing] a plaintiff to actually serve the defendant or
to exercise due diligence. Instead, the threshold inquiry was
said to be a determnation of the plaintiff’s intent at the tine
‘any process was issued.’” 1d. at 1485.!" Hence, it found that,
“[d]lespite the fact that the original conplaint was never served,
the actions by [p]laintiffs evidence[d] both an intent to serve
the original conplaint as well as a continuing intent to pursue
their cause of action.” 1d. Accordingly, the district court
concluded that (1) the filing of the original conplaint tolled

the statute of limtations even though it was not served, see

10 HRS § 657-22 (1993) states:

When process not commencement. Upon any such matter
bei ng established, or upon its appearance in any other way
that any process was issued without any intent that it
shoul d be served, the process shall not be deened the
comrencenent of an action within the neaning of this part
[pertaining to linmtations of personal actions] or section
663-3 [relating to deaths by wongful acts.]

(Bol df aced type in original.) A review of case | aw and the | egislative

hi story regarding this section reflects no neani ngful discussion of the

| egislature’s purpose in enacting the section. This section was enacted in
1859 and was anended only once, in 1972, for nere technical changes to conform
with court rules. See Sen. Stand. Conm Rep. No. 626, in 1972 Senate Journal
at 1009; Hse. Stand. Comm Rep. No. 333, in 1972 Senate Journal, at 774; 1972
Haw. Sess. Laws Act 105, § 1(n) at 410.

1 Notwi thstanding the federal district court’s interpretation of HRS
§ 657-22, RCCH Rule 28 requires a plaintiff to exercise “a diligent effort to
effect service” and mandates dismissal “if no service [is] made within 6
mont hs after an action has been filed.”
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id., and (2) pursuant to Federal Rules of Civil Procedure (FRCP)
Rul e 15(c), ' the anended conplaint related back to the original
conplaint. See id. at 1488. The court thus held that the filing
of the anended conplaint tolled the statute of limtations.

In contrast to Heiser, Plaintiff’'s First Conplaint was
di sm ssed, and the court denied Plaintiff’s two subsequent
notions for reconsideration of the dismssal. Plaintiff did not
appeal the dismssal of the First Conplaint or the denial of the
notions for reconsideration but, instead, filed an entirely
separate, yet identical, Second Conplaint. According to
Plaintiff, “HRS 8§ 657-22 does not require [P]laintiff to actually
serve the Defendant or to exercise due diligence,” and, thus, her
First Conplaint was tinely filed and her Second Conpl ai nt,
identical to the First Conplaint, should relate back to the
filing of the First Conplaint. However, the propriety of the
First Conplaint’s dismssal is not before us for consideration
because Plaintiff did not appeal the dismssal.

In any event, the anended conplaint in Heiser cannot be
equated with a second conplaint for limtation purposes. The

Hei ser court applied FRCP Rule 15(c), which provides that an

12 FRCP Rul e 15(c) (1999) states in pertinent part as foll ows:

An anendnent of a pleading relates back to the date of
the original pleading when

(2) the claimor defense asserted in the anmended
pl eadi ng arose out of the conduct, transaction, or
occurrence set forth or attenpted to be set forth in the
original pleading, or

(3) the anendnent changes the party or the naning of
the party against whoma clamis asserted if the foregoing
provision (2) is satisfied
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anended conplaint relates back to the date of the origina
complaint. See 848 F. Supp. at 1487. The Hawai‘ counterpart of

this federal rule is set forth in HRCP Rule 15(c).!® See Maui an

Hotel, Inc. v. Maui Pineapple Co., Ltd., 52 Haw. 563, 565, 481

P.2d 310, 312 (1971) (holding that an anmended conpl aint rel ated
back to a tinely asserted original conplaint alleging the sane
factual situation). Because Plaintiff’s Second Conpl ai nt cannot
be said to be “[a]n anmendnent of a pleading[,]” HRCP Rule 15(c)
provi des no basis for relating the filing date of the Second
Conmplaint to that of the First Conplaint, even assunm ng arguendo
that the First Conplaint’s dism ssal was not final prior to the

filing of the Second Conpl ai nt.

X,
Plaintiff also asserts that because Judge Chang

di sm ssed the First Conplaint wthout prejudice, the statute of

3 HRCP Rul e 15(c) (1999) provides:

(c) Relation back of amendnents. An anendment of a
pl eadi ng rel ates back to the date of the original pleading
when

(1) relation back is permtted by the | aw that
provides the statute of linmtations applicable to the
action, or

(2) the claimor defense asserted in the anmended
pl eadi ng arose out of the conduct, transaction, or
occurrence set forth or attenpted to be set forth in
the original pleading, or

(3) the anendnment changes the party or the
nam ng of the party against whoma claimis asserted
if the foregoing provision (2) is satisfied and the
party to be brought in by amendment (A) has received
such notice of the institution of the action that the
party will not be prejudiced in maintaining a defense
on the merits, and (B) knew or should have known that,
but for a m stake concerning the identity of the
proper party, the action woul d have been brought
agai nst the party.

30



limtations was tolled to permt filing of the Second Conplaint.
Al t hough Hawai ‘i courts have not yet addressed this issue, other
courts have explained that, if a court dismsses an initial
action, the applicable statute of limtations does not tol

unl ess a savings statute!® exists which provides for the filing
of the second action within a specific anount of tine, even if
the statute of limtations would have otherw se expired. See

Chilcott Entertainment L.L.C. v. John G Kinnard Co., Inc., 10

P.3d 723, 726 (Colo. C. App. 2000) (“[T]he Col orado Suprene
Court has stated that, absent a specific statutory provision,
Col orado | aw does not allow for the tolling of a statute of
[imtations during the pendency of a prior action.” (G tations

omtted.)); dary Corp. v. Smth, 949 S.W2d 452 (Tex. Ct. App.

1997) (holding that, when a lawsuit is dismssed for want of
jurisdiction and later refiled, the new pleading does not rel ate
back to the date the original |lawsuit was filed and is a new

| awsuit for statute of limtations purposes); Sluka v. Herman

425 N. W 2d 891, 892 (Neb. 1988) (observing that “[w e know of no

rule in Nebraska which declares that the running of a statute of

4 A “savings statute” is onethat “allows for . . . dismss[al] of an
action that originally was filed within the statute of limtations and then
refil[ing of] the action after the statute of limtations ordinarily would
have expired.” Cark v. Visiting Health Prof’'ls, Inc., 524 S E. 2d 605, 607
(N.C. . App. 2000); see also Elzea v. Perry, 12 S.W3d 213, 216 (Ark. 2000)
(a savings statute applies “when the original statute of limtations period
expires in the interimbetween the filing of the conplaint and the tine at
which either nonsuit is entered or the judgnent is reversed or arrested”);
Webb v. T.D., 912 P.2d 202, 207 (Mont. 1996) (a savings statute “provides that
if an action is commenced within the applicable statute of limtations, and is
thereafter termnated in any other manner than by vol untary di scontinuance,
the plaintiff may commence a new action for the sane cause after the
expiration of the tine so limted” (citations, quotation marks, and enphasis
omtted)).
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limtations is tolled during the pendency of an action so as to
permt a second filing [beyond the statute of limtations],” and
that, although “[t]he filing of suit within the statutory period
certainly satisfies the requirenents of the statute of
limtations[,]” “it is another thing to say that such filing
tolls the statute[,]” and ultinately determ ning that “the better
reasoned rule is that the filing of a petition does not toll the
running of a statute of Iimtations for the purpose of bringing
subsequent actions on the sane set of facts, and we do so hold”);

Giffith v. Wite, 66 So. 2d 907, 909 (Al a. 1953) (“In the

absence of statute, a party cannot deduct fromthe period of the
statute of limtations applicable to his [or her] case the tine
consuned by the pendency of an action in which he [or she] sought
to have the matter adjudicated, but which was dism ssed w thout
prejudice as to him[or her] . . . .”). There is no savings
statute in Hawaii. |In the absence of such a statute, we
consider the foregoing authorities persuasive.

In Frasca v. United States, 921 F.2d 450 (2d Gr.

1990), the Second Circuit ruled that “the filing of a conplaint
does not toll the applicable statute of |imtations beyond the
120-day period for service provided by [FRCP Rule] 4(j).”* 1d.
at 450. In that case, the plaintiff filed a conplaint on July 8,
1988 agai nst the United States governnent and served the w ong

government agency on July 19, 1988. On Septenber 30, 1988, the

% |1n 1993, the provisions of FRCP Rule 4 were reconstituted, and the
applicable tine provisions are now found within Rule 4(n).
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United States filed its answer, alleging insufficiency of

process. However, the plaintiff did not attenpt to properly
serve the defendant until February 22, 1989. After the United
States noved to dismss the conplaint for failure to serve
process within the 120-day period provided by FRCP Rule 4(j), the
plaintiff amended her conplaint and served it on August 14, 1989.
The United States again noved to dismss, and the district court
granted the notion.

The Second Circuit affirned the district court’s
di sm ssal, stating that, although “[FRCP] Rule 4(j) states that a
dism ssal for failure [to] properly serve the defendant within
120 days of the filing of the conplaint is wthout prejudice,

dismssal is proper even if it occurs after the expiration
of the applicable statute of Iimtations period, and its effect
is to bar the plaintiff’s claim” 1d. at 453.

Simlarly, here, Judge Chang determ ned that Plaintiff
failed to serve the First Conplaint within the sixty-day period
allotted by RCCH Rule 28 and within the extended periods granted
by the court prior to his May 1, 1998 order granting di sm ssal
wi thout prejudice. Plaintiff did not appeal this order.

Al t hough Judge Chang’ s di smi ssal was w thout prejudice, the
l[imtations period continued to run. By the tinme Plaintiff filed
her Second Conplaint, the statute of limtations had run, and the

Second Conpl ai nt was ti ne-barr ed.
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X1,
For the foregoing reasons, the court’s June 17, 1999
“Order Granting Defendant Ryu Miuranaka’s Motion to Dism ss
Plaintiff’s [Second] Conplaint filed on April 8, 1998, or, in the
Al ternative, for Summary Judgnent, filed on April 26, 1999” and
t he February 29, 2000 judgnent are affirnmed.
On the briefs:

Greg Ni shioka (N shioka &
Fujioka) for plaintiff-appellant.

Ri chard Phil pott & Carolyn K
Gugel yk (Goodsill Anderson
Quinn & Stifel) for

def endant - appel | ee.
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