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IN THE SUPREME COURT OF THE STATE OF HAWAI ‘|

--- 000 ---

JAMVES ADAMS, Petitioner-Appellant,
VS.

STATE OF HAWAI ‘I, Respondent - Appel | ee.

NO. 24753
APPEAL FROM THE THI RD Cl RCUI T COURT
(S.P.P. NO. 00-1-002)
DECEMBER 22, 2003

MOON, C.J., LEVINSON, NAKAYAMA, ACOBA, AND DUFFY, JJ.

OPINION OF THE COURT BY MOON, C. J.

In 1998, petitioner Janmes Adans entered a plea of no
contest in the Famly Court of the Third G rcuit, the Honorable
Ri ki May Amano presiding, to one count of a reduced charge of
sexual assault in the second degree, in violation of Hawai i
Revised Statutes (HRS) 8 707-731(1)(a) (Supp. 1997) (Count 11),
and four counts of sexual assault in the third degree, in
violation of HRS § 707-732(1)(b) (1993) (Counts II1l, 1V, V, and
VI). Adans appeals fromthe Novenber 19, 2001 findings of fact,
conclusions of |aw and order of the third circuit court, the
Honor abl e Greg K. Nakanura presiding, denying his Hawai‘i Rules
of Penal Procedure (HRPP) Rule 40 petition. Adans asserts that:

(1) the famly court |acked subject matter jurisdiction over
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Counts 111, 1V, V, and VI of the indictnent inasnuch as Adans was
not a parent or a guardian of Conplainant B, nor did he have

| egal or physical custody of Conplainant B;! (2) the circuit
court lacked subject matter jurisdiction over his Rule 40
petition which he incorrectly filed, acting pro se, with the
circuit court rather than the famly court; (3) Counts II1l, 1V,
V, and VI were barred by the statute of limtations which he did
not waive; and (4) he was denied the effective assistance of
counsel inasnmuch as trial counsel failed to informhimof the
statute of Iimtations defense regarding Counts Il1I, 1V, V, and
VI. Because Adans’s clainms are without nerit, we affirmthe
circuit court’s order.

. BACKGROUND

On Cct ober 24, 1997, Adans was charged by indictnment in
the Fam |y Court of the Third Circuit, case nunber FC-CR
No. 97-416, in connection with the alleged sexual assault of two
girls, one of whomwas his daughter (Conplainant A) and the
other, a girl of no relation living with her nomin the sane hone

as Adans (Conplainant B). The indictnment provided:

COUNT |

Bet ween the year 1989, through and including the year
1994, the exact date and time being unknown, . . . ADAMS did
knowi ngly subject to sexual contact [Conplainant A], another
person who was | ess than fourteen years old, thereby
commtting the of fense of Sexual Assault in the Third
Degree, in violation of [HRS] Section 707-732(1)(b),
as amended.

! Pursuant to HRS § 571-14(1) (Supp. 1997), the famly court “shall
have exclusive original jurisdiction[ ] . . . [t]o try any offense commtted
against a child by the child s parent or guardian or by any other person
having the child' s | egal or physical custody . "
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COUNT 11

Bet ween the year 1995, through and including the year
1997, the exact date and time being unknown, . . . ADAMS did
knowi ngly subject to sexual penetration [Conplainant A],
anot her person who was | ess than fourteen years old, thereby
commtting the of fense of Sexual Assault in the First
Degree, in violation of [HRS] Section 707-730(1)(b),
as amended.

COUNT 111

During the year 1991, the exact date and time being
unknown, but at a time different than that stated in Counts
IV, V, and VI, . . . ADAMS did knowi ngly subject to sexua
contact [Conpl ainant B], another person who was | ess than
fourteen years old, thereby commtting the of fense of Sexua
Assault in the Third Degree, in violation of [HRS] Section
707-732(1)(b), . . . as anended.

COUNT 1V

During the year 1991, the exact date and time being
unknown, but at a time different than that stated in Counts
I, VvV, and VI, . . . ADAMS did knowi ngly subject to sexua
contact [ Conpl ai nant B], another person who was | ess than
fourteen years old, thereby commtting the offense of Sexua
Assault in the Third Degree, in violation of [HRS] Section
707-732(1)(b), . . . as anmended

COUNT V

During the year 1991, the exact date and time being
unknown, but at a time different than that stated in Counts
I, 1v, and VI, . . . ADAMS did knowi ngly subject to sexua
contact [ Conpl ai nant B], another person who was | ess than
fourteen years old, thereby commtting the of fense of Sexua
Assault in the Third Degree, in violation of [HRS] Section
707-732(1)(b), . . . as anended.

COUNT VI

During the year 1991, the exact date and time being
unknown, but at a time different than that stated in Counts
I, 1v, and VvV, . . . ADAMS did knowi ngly subject to sexua
contact [ Conpl ai nant B], another person who was | ess than
fourteen years old, thereby commtting the of fense of Sexua
Assault in the Third Degree, in violation of [HRS] Section
707-732(1)(b), . . . as anended.

At arraignment and plea on Novenber 3, 1997, Judge Nakamura
presi ding, Adans entered a plea of not guilty.

On March 5, 1998, a change of plea hearing was held
before the famly court, the Honorable R ki May Amano presiding.
At the hearing, Adans stated that he had reached a pl ea agreenent
with the prosecution and wi shed to change his plea to no contest

to the | esser included of fense of sexual assault in the second
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degree in Count Il and no contest to Counts IIl, IV, V, and VI.

Judge Amano thereupon advised Adanms in pertinent part as foll ows:

THE COURT: Now, M. Adanms, when you plead no contest
to these serious charges, they're all felonies, the -- uh,
you give up any rights that you may not be able to get back
after today, so | have to be real sure that this is what you
want to do.

I”’m going to ask you some questions. Pl ease answer me
out | oud.

Judge Amano went on to ask Adans about his age and
education. Upon finding there to be a sufficient factual basis
for Counts 11, III, 1V, V, and VI, Judge Amano conducted the

foll owi ng colloquy with Adans:

THE COURT: The Court finds a sufficient factual basis
for these five counts to exist.

M . Adams, these five counts, one of themis a B
felony and the other four are C felonies. The B felony
exposes you to a possible prison termof ten years plus a
possi ble fine of $25,000. Each of the C felonies expose you
to a possible five years of prison plus a fine of $10, 000.

So each of the counts that you're pleading to today,
and even though, uh, when you say no contest to the Court,
it tells the Court that you’'re not contesting the charges
and, therefore, the Court will find you guilty of these
of fenses. But each of the charges that you're pleading to
today, if they were to be sentenced -- if you were to be
sentenced back to back or each of the counts, you could face
a possible prison termof 30 years all together and a
possi ble fine of $65,000. Do you understand that?

[ Adams] : I do.

THE COURT: Have you had a chance to fully discuss
that issue with [trial counsel]?

[ Adans]: Yes.

THE COURT: All right. When you plead no contest, you
give up as | said several rights, including the right to a

trial. There will be no trial at all because you're

pl eadi ng no contest and the Court is going to find you
guilty. And when say no trial, it -- sometimes we don't
realize and until it pertains to us and then this case

pertains to you, that there are several constitutional and

Il egal rights that are protected under the umbrella of trial
These rights include your right to confront witnesses.

The right to see, hear, and question any and all witnesses

that come here to trial to testify in the State’'s case. You

have the right to bring your own witnesses to Court. Your
| awyer coul d subpoena people, force themto come to Court to
testify.
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You have the right to tell the jury your side of the
story. You have the right to nmake the State prove each and
every element of each and every count against you beyond a

reasonabl e doubt. It's the highest standard of proof in our
system of | aw.
And when this case -- if this case were to go to

trial, all 12 people on the jury have to unani mously agree
that the State made its burden of proof. Met its burden of
proof. Do you understand that?

[ Adams] : I do.

THE COURT: So when we say we give up -- you're giving
up your right to trial, it’s all of these rights that are
included.

You m ght also know that you have the right to remain
silent. And as you stand here today, no one could force you
to take the stand and testify or nmake any statements at all
about these charges. This is another right that you will be
giving up by pleading no contest. Do you understand what
have sai d?

[ Adans] : I do, Your Honor.

THE COURT: Any questions about those rights?

[ Adans] : No.

THE COURT: You also at trial would have the right to
put on your — a defense for the case. Have you have a
chance to discuss this case to your satisfaction with M. De
Li ma?

[ Adams]: Yes, | have.

THE COURT: All right. As to all of these rights and
your possible defenses, uh, do you have any questions, sir?

[ Adams] : No.

THE COURT: All right. The -- uh, is anyone forcing
you, threatening you, or putting pressure on you to plead no
contest to these charges today?

[ Adams]: No one.

THE COURT: I's anyone making you any -- |'msorry, is
anyone -- are you doing this to cover up for sonmeone el se or
protect sonmeone else from prosecution?

[ Adanms] : No, |’ m not.

THE COURT: Are you doing this of your own free will?

[ Adans]: Yes, | am Your Honor

THE COURT: Now, M. Adams, uh, my understanding
there’'s an agreement you have with the State. The agreement
is that the State is -- has said that as to sentencing, that
when they come to Court and make a recomnmendation to the
Court for sentencing, they will recommend that all the
sentencing for the five counts be served together. W call
that concurrent. So that nmeans that the most you would be
exposed to in terns of prison would be ten years because
that’s the B felony, right, and everything else will be
served together with that.

Al so, they’ve agreed to reduce the Sex Assault First
Degree to Second. The charge -- the B felony that you're
pleading to was originally an A felony, Sex Assault First,
but they’'ve agreed to reduce that in exchange for your
agreement to plead to that.

[ Adans]: That’'s what | understand
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st at ed:

Agreeing to be bound by the plea agreenent, Judge Amano

THE COURT: All right. The Court has prom sed you

based upon what | understand of your situation[ ] . . . that
I will go along with the State’s recommendation to
concurrent. So whatever sentence you will get will be

concurrent, run together, all five counts.

Thereafter, the follow ng exchange occurred:

THE COURT: All right. Uh, you understand that nmy
prom se to sentence you concurrent is based upon your

prom se to me -- your various promses to me that are set
out in the guilt/no contest plea attachment?
[ Adams] : I do understand that.

THE COURT: All right. Any questions about that?
[ Adams]: No.
THE COURT: All right. Assum ng you follow everything

then I’ m bound. |If you do not follow these items, then of
course I'mfree to sentence you in any |legal way that | see
fit.

M. Adans, are you aware that if you are not a citizen
of the United States that your conviction for these offenses
may result in your deportation, denial from naturalization,
or exclusion from adm ssion to this country?

[ Adans] : I ama U S. citizen

THE COURT: And you area aware of the law if you are
not ?

[ Adams] : I am now.

Prior to accepting Adans’s no contest plea, Judge Amano

guesti oned Adans regarding the services of his trial counsel,

Bri an De Lima

court,

THE COURT: Okay, Uh, finally, | would like to ask you
if you have any conpl ai nt or questions about the services or
advice that M. De Lim offered you?

[ Adans] : No.

THE COURT: Are you satisfied with the services and
advice that he has given you?

[ Adans] : I am very much so.

After Adans signed the change of plea formin open

Judge Amano determ ned that Adams had knowi ngly and

voluntarily offered his no contest plea, stating:
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THE COURT: The docunment has been returned to the
bench, and it does reflect the signature of M. Adams at the
bottom of page two in the space provided to be signed in
open Court after questioning.

Sir, after speaking with you, seeing the way you have

gi ven answers to ny questions, hearing your answers, | find
that you are knowi ngly and voluntarily offering your no
contest plea to these five counts. | accept your plea, find

you guilty of Sex Assault in the Second Degree and four
counts of Sex Assault in the Third Degree

On June 2, 1998, Judge Amano sentenced Adans to a ten-
year termof inprisonnent for Count Il and five-year terns of
i mpri sonnment each for Counts IIl, IV, V, and VI, with all terns
to run concurrently. On June 4, 1998, the fam |y court approved
and ordered the prosecution’s notion to nolle prosequi Count |
with prejudice in light of Adans’s plea of no contest. Adans did
not take a direct appeal fromhis conviction or sentence.

On April 18, 2000, Adans, acting pro se, filed an HRPP
Rul e 40 petition for post-conviction relief with the third
circuit court, alleging the followi ng three grounds for relief:
(1) the indictnent was illegal inasmuch as it was brought beyond
the statute of limtations with respect to Counts IlI, IV, V, and
VI; (2) trial counsel rendered ineffective assistance of counsel;
and (3) the indictnment violates Adans’s constitutional rights by
“merging two sets of distinct offenses, one being invalid.” De
Lima thereafter noved ex parte to withdraw as counsel for Adans,
whi ch Judge Amano granted on June 30, 2000. Deputy Public
Def ender Davi d Kuwahara was subsequently assigned to Adans’s
case. However, on August 17, 2000, the famly court, Judge

Nakanmura presiding, granted the Ofice of the Public Defender’s
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notion to withdraw as counsel and substituted Mchael G M
Gstendorp as counsel for Adams. On July 10, 2001, Adans filed an
anended Rule 40 petition with the third circuit court, asserting
a fourth ground for relief: the famly court |acked jurisdiction
over the indictnment inasmuch Adans did not have the requisite
rel ati onship with Conplai nant B under HRS § 571-14(1).°?

Adans’s Rule 40 petition came on for hearing before
Judge Nakanura on Septenber 6, 2001. The prosecution advised the
court that it would only be calling De Lima to testify. Adans
did not call any witnesses and agreed to stipulate to De Lima’s
testimony. On Novenber 19, 2001, the circuit court entered its
findings of fact (FOF), conclusions of |law (COL), and order
denying Adans’s Rule 40 petition. Adans tinely appeal ed.

1. STANDARDS OF REVI EW

A Fi ndi ngs of Fact

A court’s FOF are reviewed under the clearly erroneous
standard, Dan v. State, 76 Hawai ‘i 423, 428, 879 P.2d 528,
533 (1994), and “will not be set aside on appeal unless they
are determned to be clearly erroneous.” State v. Joyner,
66 Haw. 543, 545, 669 P.2d 152, 153 (1983) (citations
omtted). “A finding of fact is clearly erroneous when,
despite evidence to support the finding, the appellate court
is left with the definite and firm conviction in reviewi ng
the entire evidence that a m stake has been comm tted.”

Dan, 76 Hawai ‘i at 428, 879 P.2d at 533 (citation and
internal quotations omtted); see also State v. Nelson, 69
Haw. 461, 469, 748 P.2d 365, 370 (1987).

State v. Meyer, 78 Hawai‘i 308, 311, 893 P.2d 159, 162 (1995).

See supra note 1.
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B. Concl usi ons of Law

“An appellate court may freely review concl usions of
| aw and the applicable standard of reviewis the right/wong
test. A conclusion of law that is supported by the trial court's
findings of fact and that reflects an application of the correct

rule of law will not be overturned.” Dan v. State, 76 Hawai ‘i

423, 428, 879 P.2d 528, 533 (1994) (citations and internal
guotation marks omtted).

C. Juri sdiction

The existence of jurisdiction is a question of |aw that
this court reviews de novo under the right/wong standard. State
v. Adam 97 Hawai ‘i 475, 481, 40 P.3d 877, 883 (2002) (citations
omtted).

D. | neffecti ve Assi stance of Counsel

“I'n assessing clains of ineffective assistance of
counsel, the applicable standard is whether, viewed as a whol e,
t he assi stance provided was within the range of conpetence
demanded of attorneys in crimnal cases.” Dan, 76 Hawai‘ at
427, 879 P.2d at 532 (internal quotation marks, brackets, and

citation omtted).

[ T] he defendant has the burden of establishing ineffective
assi stance of counsel and must meet the followi ng two-part
test: 1) that there were specific errors or om ssions
reflecting counsel’s lack of skill, judgnment, or diligence
and 2) that such errors or om ssions resulted in either the
wi t hdrawal or substantial inpairment of a potentially
meritorious defense. Det er mi ni ng whether a defense is
potentially meritorious requires an evaluation of the
possi bl e, rather than the probable, effect of the defense on

the decision maker. . . . Accordingly, no showi ng of actua
prejudice is required to prove ineffective assistance of
counsel
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Barnett v. State, 91 Hawai‘i 20, 27, 979 P.2d 1046, 1052-53

(1999) (ellipsis in original) (citations and internal quotation
mar ks om tted).

1. D SCUSSI ON

A Jurisdiction

1. Jurisdiction over the subject matter of the indictment
As previously noted, HRS § 571-14(1) provides in
pertinent part that the famly court “shall have excl usive
original jurisdiction[ ] . . . [t]o try any offense commtted

against a child by the child s parent or guardian or by any other

person having the child s |legal or physical custody
Adanms contends that the family court |acked subject matter
jurisdiction over Counts I1l, 1V, V, and VI of the indictnent
i nasmuch as he was not a parent or a guardi an of Conpl ai nant B,
nor did he have | egal or physical custody of Conplai nant B.

At the outset, we note that, pursuant to HRPP Rul e
40(a) (3) (2000):

Inapplicability. Rul e 40 proceedings shall not be
available and relief thereunder shall not be granted where
the issues sought to be raised have been previously ruled
upon or were waived. Except for a claimof illega
sentence, an issue is waived if the petitioner knowi ngly and
understandingly failed to raise it and it could have been
raised before the trial, at the trial, on appeal, in a
habeas corpus proceeding or any other proceeding actually
conducted, or in a prior proceeding actually initiated under
this rule, and the petitioner is unable to prove the
exi stence of extraordinary circumstances to justify the
petitioner's failure to raise the issue. There is a
rebuttable presunmption that a failure to appeal a ruling or
to raise an issue is a knowi ng and understanding failure

(Enmphases added.)

-10-



* %% FOR PUBLICATION * * *

Adans raised the issue of the famly court’s
jurisdiction for the first tine in his Rule 40 petition.
| nasmuch as it could have been raised before he entered his plea
or on direct appeal of his original conviction, the issue would
ordinarily be considered wai ved under HRPP Rul e 40(a)(3).
However, jurisdiction of the offense charged and of the person of
the accused is a fundanental and indispensable prerequisite to a

valid prosecution. State v. Meyers, 72 Haw. 591, 593, 825 P.2d

1062, 1064 (1992) (citations omtted). |Indeed,

[qluestions regarding subject matter jurisdiction may be
rai sed at any stage of a cause of action. When reviewi ng a
case where the circuit court |acked subject matter
jurisdiction, the appellate court retains jurisdiction, not
on the merits, but for the purpose of correcting the error
in jurisdiction. A judgnent rendered by a circuit court

wi t hout subject matter jurisdiction is void.

Amantiad v. Odum 90 Hawai‘i 152, 159, 977 P.2d 160, 167 (1999)
(internal citations omtted). W therefore turn to Adans’s
contention that the famly court |acked subject matter
jurisdiction over Counts I1I, 1V, V, and VI of the indictnent.

Adans does not specifically challenge any of the
circuit court’s FOFs or COLs that relate to the famly court’s
jurisdiction over Counts II1I, 1V, V, and VI, as required by
Hawai i Rul es of Appellate Procedure Rule 28(b)(4)(C (2000).
Neverthel ess, to the extent that we are able to glean fromhis
brief and the circuit court’s order the COL pertinent to his
argunent, we will address Adans’s contention in the interest of
justice and fairness. See Dan, 76 Hawai‘ at 428, 879 P.2d at
533.

-11-
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In its Novenber 19, 2001 order, the circuit court nade
the follow ng relevant COLs pertaining to the issue of

jurisdiction over Counts III, 1V, V, and VI of the indictnent:

B. FAM LY COURT JURI SDI CTI ON

1. The indictment was filed under the case number
“FC-CR. NO. 97-416." In the Third Circuit, “FC-CR" is the
designation used for famly court crimnal cases;

2. The Court takes judicial notice of the follow ng

a. In 1997 and 1998, in the Third Circuit Court,
there was no circuit court judge specifically assigned to
Fam |y Court;

b. In 1997 and 1998, in felony cases having the
designation “FC-CR", a circuit court judge was assigned the
case without first specifically being appointed as a “Fam |y
Court” judge.

3. It is true that HRS Sec. 571-14(1) (1997) granted
original jurisdiction to the famly court:

To try any offense commtted against a child by

the child s parent or guardian or by any other

person having the child' s | egal or physica

custody; * * *;

4. However, HRS Sec. 571-4 states in part as follows:
The several judges of the second, third, and fifth circuits,
and of any other circuits hereafter created by the

Leqgislature, shall, when exercising jurisdiction under this
chapter, be judges of the famly courts of their respective
circuits;

5. In this case, the trial judge was either properly
acting as a famly court judge or a circuit court judge

6. If the famly court had jurisdiction over this

matter pursuant to HRS Sec. 571-14(1) (1997), then the trial
judge acting as a famly court judge properly exercised
jurisdiction over the matter.

7. |If the famly court did not have jurisdiction over
this matter, then the trial judge acting as a circuit court
judge properly exercised jurisdiction over the matter;

8. If the latter were the case, then the only
i mpropriety would have been that the case number shoul d have
started with “CR. NO.” and not “FC-CR.”

9. This would not justify dism ssing the four class C
felonies.

10. The court had jurisdiction of this matter.

As an initial matter, we point out that, in State v.
Al agao, 77 Hawai ‘i 260, 883 P.2d 682 (App. 1994), the defendant
therein noved to dismss the indictnment on the ground that the
famly court did not have subject matter jurisdiction with
respect to the crinmes charged. 1d. at 261, 883 P.2d at 683.

Li ke the instant case, the source of the famly court’s

-12-
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jurisdiction in Alagao was the portion of HRS § 571-14(1)
granting the famly court exclusive original jurisdiction over
of fenses committed against a child by any person having the

child s “physical custody.” See id. at 262-63, 883 P.2d at 684-

85.
HRS chapter 571 does not define the term “physical
custody.” In Alagao, the Internmedi ate Court of Appeals (1CA)

relied upon Hawaii’s Uniform Child Custody Jurisdiction Act, HRS
8§ 583-2(8) (1985), to define “physical custody” as “the actual
possession and control of a child.” 77 Hawai‘i at 263, 883 P.2d
at 685. The ICA went on to hold that, inasnuch as “the court,
not the jury, decides the facts relevant to the question of
subject matter jurisdiction[,]” id. at 262, 883 P.2d at 684, the
famly court erred by not reaching the question of fact whether
t he def endant had physical custody, i.e., actual possession and
control, of the conplainant during the tinmes of the alleged
crimes, see id. at 263, 883 P.2d at 685. The ICA, therefore,
vacated the defendant’s conviction and renmanded the case to the

famly court instructing it to, inter alia, “decide the factual

guestion dispositive of the subject matter jurisdiction issue.”
Id. at 264, 883 P.2d at 686.

In the instant case, the circuit court determ ned that
Judge Amano had jurisdiction over Counts IIl1, IV, V, and VI of

the indictnent irrespective of the factual question whether Adans

-13-
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had physical custody of Conplainant B during the tines of the
alleged crimes. W agree with the circuit court.

As correctly pointed out by the circuit court, HRS
8§ 571-4 (1993) provides in pertinent part that “[t] he several
j udges of the second, third, and fifth circuits[ ] . . . shall
when exercising jurisdiction under . . . chapter [571], be judges
of the famly courts of their respective circuits.” Indeed, in
Hawai i, the famly courts are “divisions of the circuit courts
of the State[.]” HRS 8§ 571-3 (1993) (enphasis added). They are
not separate and distinct courts fromthe circuit courts of the
State. See Hse. Stand. Comm Rep. No. 130, in 1965 House
Journal, at 551 (“This section clearly indicates that the famly

courts shall be considered as coequal divisions of the circuit

courts and not as inferior courts.” (Enphasis added.))

We take judicial notice of the fact that Judge Amano
was appointed to the Crcuit Court of the Third Crcuit on Apri
12, 1993 and was serving as a circuit court judge when she
presi ded over Adans’s case. It is undisputed that the famly
court had jurisdiction over Count Il of the indictnment. Thus,
pursuant to HRS 8§ 571-4, Judge Amano was deened to be a famly
court judge for purposes of exercising jurisdiction over Count
.

As for Counts Ill, 1V, V, and VI of the indictnent,
even assum ng that Adans did not have physical custody of

Conpl ainant B during the tines of the alleged offenses, and the

-14-
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famly court was, therefore, wi thout jurisdiction over those
counts of the indictnment, the fact remains that Judge Amano was
serving as a circuit court judge when she presided over Adans’s
case and thereby had authority over both circuit and famly court
matters. See HRS § 571-4. Accordingly, we hold that,
notw t hstandi ng any |ack of jurisdiction on the part of the

famly court over Counts 111, IV, V, and VI of the indictnent,

Judge Amano, in her capacity as a circuit court judge, properly

exercised jurisdiction over those counts. Consequently, although
not directly alleged by Adans, any error by virtue of the fact
that Counts I1l, IV, V, and VI of the indictnment should have been
brought under a separate indictnent in circuit court or that the
indictment, at least with respect to those counts, was
msidentified as a famly court crimnal matter is clearly

harml ess. Cf. Donmingo v. State, 76 Hawai ‘i 237, 873 P.2d 775

(1994) (applying the harm ess error standard to hold that the
circuit court’s failure to expressly state findings of fact and
conclusions of law in denying the defendant’s Rule 40 petition
was harm ess error).

2. Jurisdiction over Adams’s Rule 40 petition

Pursuant to HRPP Rul e 40(b) (2000):

Institution of Proceedings. A proceeding for
post-conviction relief shall be instituted by filing a
petition with the clerk of the court in which the conviction
took place. The clerk shall then docket the petition as a
speci al proceeding, and in cases of pro se petitions,
promptly advise the court of the petition.

-15-
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Adans contends that the circuit court was w thout

jurisdiction to entertain his Rule 40 petition inasnuch as

his petition for post-conviction relief was not filed with
the clerk of the court in which the conviction took place
(Fam |y Court of the Third Circuit). [Adams], proceeding
pro se at first, erroneously filed the Petition in the
Circuit Court of the Third Circuit when the Petition was to
be filed in the Famly Court of the Third Circuit.
Therefore, the Circuit Court was without jurisdiction to
entertain [Adans]’'s Rule 40 Petition.

W di sagr ee.

As previously enphasized, in Hawai‘i, the famly courts
are not separate and distinct courts fromthe circuit courts but
are “divisions of the circuit courts of the State[.]” HRS
§ 571-3 (enphasis added). |I|ndeed, HRPP Rule 40(c) (2000), which
sets forth the procedure for docket entry and filing of papers
under the HRPP, delineates a procedure for filings in tw courts,
the circuit court and the district court. Nowhere in the HRPP is
there a separate procedure governing docket entry and filing of
papers in crimnal cases in the famly court of the circuit
court.®* Therefore, although Adans coul d have technically filed
his petition with the clerk of the famly court of the third
circuit, he did not violate HRPP Rule 40(b) by filing his
petition with the clerk of circuit court of the third circuit.

Regardl ess, we hold that Judge Nakanura properly
exercised jurisdiction over Adans’s Rule 40 petition, either in

his capacity as a circuit court judge or as a famly court judge.

8 We note that Rule 81(c) (2000) of the Hawai‘ Fam ly Court Rules

expressly provides that “[c]ases for adults charged with the conm ssion of a
crime comng within the jurisdiction of the famly courts shall be governed by
the [HRPP].”
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We take judicial notice of the fact that Judge Nakarmura was
appointed to the Gircuit Court of the Third G rcuit on April 18,
1994 and, |ike Judge Anmano, was a circuit court judge when he
presi ded over Adans’s case. Judge Nakamura thereby had authority
to preside over both circuit and famly court matters. See HRS

§ 571-4. Even assumng that the famly court, and not the
circuit court, was required to consider and rule upon Adans’s
Rul e 40 petition, pursuant to HRS 8§ 571-4, Judge Nakamura woul d
have properly been deened to be a famly court judge for purposes
of exercising jurisdiction over his petition.

B. Wi ver of Statute of Limtations

Pursuant to HRS § 701-108(2)(c) (Supp. 1997), a
prosecution for a class C felony nust be comrenced within three
years after it is commtted. It is undisputed that the
prosecution of Counts IIl, IV, V, and VI exceeded the three-year
statute of limtations period. The circuit court, however,
determ ned that Adans effectively waived the statute of
[imtations when he entered his plea of no contest. The circuit
court’s Novenber 19, 2001 order sets forth the follow ng rel evant

COLs:

A. STATUTE OF LI M TATI ONS

8. Petitioner’s agreement to plead to a reduced

charge in Count Il and to Counts IIIl, IV, V[,] and VI was
the “agreed equivalent” to the State’s agreement to accept
pl eas to those charges. In other words, Petitioner cannot

argue that his plea to a reduced charge under [C]ount |
ONLY is equivalent in value to the State’'s agreement to
accept the Petitioner’s pleas to BOTH the reduced charge in
Count 11 AND to have Petitioner plead to Counts 111, 1V, V,
and VI ;
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9. Therefore, Petitioner cannot take the position
that he can retain the benefits of the plea agreement by
keeping in place his plea as to the reduced charge of Sexua

Assault in the Second Degree in Count 11, but conpel the
State to give up the convictions as to Counts IIIl, IV, V[,]
and VI ;

10. If the plea agreement were rescinded, then

Petitioner would face all the original charges contained in
the indictment, to include the Sexual Assault in the First
Degree charge as set forth in Count |l and the charge set
forth in Count 1.

11. Petitioner, by entering into the plea agreenment,

inpliedly waived the statute of limtation defense he may
have had in regard to Counts IIl, IV, V[,] and VI. As
indicated in State v. Tinmoteo, 87 Haw. 108 (1997), the
protection of the statute of limtations is not a
fundamental right under the United States Constitution nor
Hawai ‘i Constitution and may be inpliedly waived by conduct

of the Defendant.

12. Since Petitioner cannot partially rescind the
pl ea agreenent and has inmpliedly waived any statute of
limtations defense by entering into the plea agreenent,
Petitioner is not entitled to have his convictions as to
Counts IIl, IV, V, and VI vacated

(Enmphasi s added.)
In his points on appeal, Adans asserts that COLs 11 and
12 are wong. W disagree.

In State v. Tinpteo, 87 Hawai ‘i 108, 952 P.2d 865

(1997), the defendant was indicted for allegedly conmtting
burglary in the first degree. 87 Hawai‘i at 111, 952 P.2d at
868. At trial, during the settling of jury instructions, the
def endant requested a jury instruction for the | esser included
of fense of sinple trespass, which the circuit court thereafter
gave the jury. 1d. The jury found the defendant guilty of
sinple trespass. 1d.

Followi ng trial and upon the defendant’s notion, the
circuit court dismssed the defendant’s conviction inasnuch as he
had not been charged within the statute of limtations period for

sinple trespass. 1d. The prosecution appealed. 1d. 1In
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Tinoteo, this court held that the statute of limtations is not
jurisdictional and can be waived. 1d. at 114, 952 P.2d at 871
The Tinoteo court determ ned that the defendant had waived the
statute of limtations when he requested the trial court to
instruct the jury on the tinme-barred | esser included offense of
sinple trespass. 1d. at 116, 952 P.2d at 873. Further, this
court expressly held that “[n]o express waiver through an on-the-
record col |l oquy was necessary” for the waiver to be effective.
Id.

Adans attenpts to distinguish Tinoteo, arguing that:

Timoteo is distinguishable because in Timoteo, the defendant
specifically requested the jury instruction or the time-
barred | esser-included offense of sinmple trespass. 1d. at
116. Thus, whereas in Tinoteo, the Defendant specifically
sought to benefit by pleading to a | esser-included offense

[ Adans] did not in the case at bar. [ Adanms] woul d not have
pl ea- bargained to an offense, which the prosecution was
time-barred frombringing in the first place

The right to not be prosecuted outside a limtations
period is no less inportant than the right to be tried in
the district wherein the crime was commtted. . . . Thus
Ti noteo, did not involve an inmportant statutory right as
[State v. Black, 66 Haw. 530, 668 P.2d 32 (1983)] (venue)
and the case at bar (statute of limtations). Tinpteo dealt
solely with the defendant’s right to a specific jury
instruction.

Many progressive courts have held that a defendant may
wai ve a statute of limtations so long as it is done
expressly or knowing, intelligently and voluntary. See, for
exanmpl e, Padie v. State, 594 P.2d 50 (Alaska 1979).

From a policy standpoint, an on-the-record coll oquy
will prevent future disputes such as in the case at bar.

See Tachi bana v. State, 79 Haw. 226, 235-36, 900 P.2d 1293,
1302-03 (1995).

There was no evidence in the record that [Adams]’s
wai ver was knowi ng and voluntary. As in Black, [Adans] did
not affirmatively act in any manner indicating that he was
wai ving the right at issue. Therefore the trial court
comm tted reversible error when it concluded that [Adanms]
wai ved the statute of limtation defense for four (4) Class
C felonies.

Adans conpl etely m sconstrues Tinoteo. As previously

stated, the Tinoteo court squarely held that the statute of

-19-



* %% FOR PUBLICATION * * *

l[imtations is not jurisdictional and can be waived. 1d. at 114,
952 P.2d at 871. Adans is therefore wong in stating that
“Tinoteo dealt solely with the defendant’s right to a specific
jury instruction” and did not involve the issue of a waiver of
the statute of |imtations.

Addi tional ly, Adans ignores the holding in Tinoteo that
an express wai ver through an on-the-record colloquy is not
required for there to be an effective waiver of the statute of
[imtations. In reaching this holding, the Tinpteo court
specifically distinguishes Black which, unlike Tinoteo, involved

the wai ver of the constitutionally protected right of venue:

Under different circumstances, we have required an
express waiver of a right through an on-the-record coll oquy.
For example, in [Black], we held that a defendant did not
wai ve his right to insist on proof of venue by failing to
raise this issue prior to his motion for judgment of
acquittal. However, cases such as Black are distinguishable
fromthe instant case because, unlike Timteo, the defendant
in Black did not affirmatively act in any manner indicating
that he was waiving the right at issue. More inportantly,
unli ke the statutory requirement that the prosecution nust
prove “that the offense was commtted within [a specific]
time period[,]” HRS & 701-114(1)(e), the venue requirenment
in Black is a constitutional right. Article |, section 14
of the Hawai ‘i Constitution specifically guarantees that a
defendant has a right to a “public trial by an inmpartia
jury of the district wherein the crime shall have been
committed, . . . or of such other district to which the
prosecution may be removed with the consent of the
accused[.]” (enmphases added). Because the | anguage of the
Hawai ‘i Constitution specifically guarantees this right
regardi ng venue unl ess the prosecution or trial court
obtains “the consent of the accused[,]” id. (enphasis

added), this “language clearly requires an affirmative act
on [the] defendant’s part indicating knowing and intelligent
waiver.” [State v.]Myashiro, 3 Haw. App. [229,] 232, 647

P.2d [302,] 304 [(1982)].

In contrast to the constitutional right regarding
venue, there is no provision in the Hawai ‘i Constitution
specifically requiring the “consent of the accused” with
respect to waiving a statute of limtations. As st ated
statutes of limtation are not constitutional protections,
but rather, mere statutory “acts of grace conferred by the
sovereign which limt its right to prosecute crimna
offenders.” [State v.] Russell, 62 Haw. [474,] 479, 617
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P.2d [84,] 88 [(1980)] (citations omtted). Although HRS
§ 701-114(1)(e) statutorily requires the prosecution to
adduce proof “that [an] offense was commtted within [a
specific] time period[,]” defendants can effectively waive
the prosecution's failure to adduce proof without giving
their express consent through an on-the-record colloquy.
Cf. State v. Watson, 71 Haw. 258, 259, 787 P.2d 691, 692
(1990) (rejecting a defendant’s contention “that there was
error in sentencing himas a second [time] offender since
the State introduced no evidence with respect thereto”
because the record showed that “the prosecutor brought to
the attention of the court a previous conviction and

[the defendant]’s counsel made no objection to sentencing as
a second [tinme] offender[,]” and, thus, “[a]lny error in
failing to adduce proof was therefore waived”).

Ti not eo, 87 Hawai ‘i at 116, 952 P.2d at 873 (italicized enphasis
and some brackets in original) (underscored enphases added).

Furthernore, it is well established that,

[glenerally, a gquilty plea made voluntarily and
intelligently precludes a defendant from later asserting any

nonjurisdictional claims [on appeal], including
constitutional challenges to the pretrial proceedings.

Al t hough the defendant may still challenge the sufficiency
of the indictnment or other |ike defects bearing directly

upon the governnent’s authority to conpel the defendant to
answer to charges in court, claims of nonjurisdictiona
defects in the proceeding, such as unlawfully obtained

evidence and illegal detention, will generally not survive
the plea. A plea of nolo contendere is equivalent to a plea
of quilty in terms of waiving alleged nonjurisdictional
defects.

State v. Morin, 71 Haw. 159, 162, 785 P.2d 1316, 1318 (1990)

(citations omtted) (enphases added). See also State v. Dom ngo,

82 Hawai ‘i 265, 267-68, 921 P.2d 1166, 1168-69 (1996) (foll ow ng
Morin).

At no point has Adans ever asserted that his no contest
pl ea was anything other than knowi ngly and voluntarily entered.
Moreover, the record clearly evinces that Adans know ngly and

voluntarily entered his plea. As fully outlined supra, Section

-21-



* %% FOR PUBLICATION * * *

|, the family court conducted an extensive Rule 11 colloquy* with
Adans prior to accepting his plea of no contest.

Further, Adans does not seek a withdrawal of his no
contest plea, but, rather, a dismssal wth prejudice of his
conviction of and sentence for Counts IIl, IV, V, and VI.® As
poi nted out by the circuit court in COL 7, “[Adans] wants to
retain the benefit of the bargain of the plea agreenent by not
havi ng the original Sexual Assault in the First Degree charge as
to Count Il and the charge as to Count | reinstated[.]” Adans
essentially seeks, therefore, a partial w thdrawal or
nodi fication of the plea agreenent.

We point out that Adans cites no authority pursuant to
which this court may permit a partial w thdrawal or nodification

of a plea agreenent. Presunably Adans woul d be bound to the

Pursuant to HRPP Rule 11(c) (1993):

(c) Advice to Defendant. The court shall not accept a
plea of guilty or nolo contendere without first addressing
the defendant personally in open court and determ ning that
he understands the foll owi ng

(1) the nature of the charge to which the plea is
of fered; and
(2) the maxi mum penalty provided by |law, and the
maxi mum sentence of extended term of inmprisonment, which may
be i nposed for the offense to which the plea is offered; and
(3) that he has the right to plead not guilty, or to
persist in that plea if it has already been made; and
(4) that if he pleads guilty or nolo contendere there

will not be a further trial of any kind, so that by pleading
guilty or nolo contendere he waives the right to a trial
and

(5) that if he is not a citizen of the United States,

a conviction of the offense for which he has been charged
may have the consequences of deportation, exclusion from
adm ssion to the United States, or denial of naturalization
pursuant to the laws of the United States.

5 As stated in the circuit court’s FOF 6, which Adanms does not

di spute: “[Adams] does not seek to vacate the entire judgment, but only the

judgment as to Counts III, IV, V, and VI[.]’
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mani fest injustice standard of HRPP Rul e 32(d) (2000) governing

wi thdrawal s of guilty and no contest pleas. See State v. Merino,

81 Hawai ‘i 198, 223, 915 P.2d 672, 697 (1996) (“Where the request
[to withdraw a plea] is nade after sentence has been inposed, the
‘“mani fest injustice’ standard is applied.” (Ctation omtted.))
However, inasnuch as we hold infra that Adans effectively waived
the statute of Iimtations defense for Counts IlI, IV, V, and VI
upon entry of his plea, it is unnecessary to reach the issue of
whet her Adans can partially withdraw or nodify the plea

agr eement .

As previously stated, a no contest plea made know ngly
and voluntarily precludes a defendant from | ater asserting any
nonj urisdictional clainms on appeal. Mrin, 71 Haw. at 162, 785
P.2d at 1318. Inasmuch as Adans entered his no contest plea
know ngly and voluntarily, we hold that he effectively waived the
statute of [imtations for Counts IlI, 1V, V, and VI upon entry

of his plea. See also Acevedo-Ranpbs v. United States, 961 F.2d

305, 307-09 (1st GCir. 1992) (statute of limtations is a waivable
affirmati ve defense and does not affect a court’s jurisdiction;
“l'ike other affirmative defenses, the statute of limtations is
deened wai ved when a defendant pleads guilty even if the
defendant did not nmake a knowi ng and express wai ver of the

defense”); State v. Johnson, 422 NW2d 14, 16 (Mnn. C. App.

1988) (“[a] gquilty plea by a counsel ed defendant operates as a

wai ver of all nonjurisdictional defects arising prior to the
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entry of the plea”; inasnmuch as statute of limtations is not
jurisdictional, defendant waived right to appeal statute of

[imtations issue); Longhibler v. State, 832 S.W2d 908, 911 (M.

1992) (“[T]he statute of limtations is non-jurisdictional and
can be waived. A voluntary plea of guilty waives all non-

jurisdictional defects in the proceedings.”); State v. Brown, 539

N. E. 2d 1159, 1163-64 (Chio C. App. 1988) (statute of limtations
is not jurisdictional and can be voluntarily waived; claim of
error based on statute of limtations was wai ved by defendant’s

guilty plea); Janes v. Galetka, 965 P.2d 567, 573 (Uah C. App.

1998) (“[Clrimnal statute of limtations are not jurisdictional,
but are a bar to prosecution which can be waived by a know ng and
voluntary guilty plea. . . . [Dlefendant’s guilty plea . . . was
sufficient for defendant to waive the statute of limtations bar

to obtain the benefit of the plea bargain.”); cf. United States

v. Broce, 488 U S. 563, 573 (1989) (“Qur decisions have not
suggested that conscious waiver is necessary with respect to each
potential defense relinquished by a plea of guilty. Wiver in
that sense is not required.”). As stated in Tinoteo, “[n]o
express wai ver through an on-the-record coll oquy was necessary.”
Ti not eo, 87 Hawai ‘i at 116, 952 P.2d at 873.

C. | neffecti ve Assi stance of Counsel

Adans asserts that he was denied the effective

assi stance of trial counsel, stating:
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Former trial counsel’s failure to inform [Adans] of a
potentially meritorious defense, namely the applicable
statute of limtation to four (4) Class C felony counts
[(Counts III, IV, V, and VI)] resulted in the withdrawal or
substantial impairment of a meritorious defense. For mer
trial counsel failed to afford [Adans] effective assistance
of counsel

W di sagr ee.

This court has stated that:

General claim of ineffectiveness are insufficient and
every action or om ssion is not subject to inquiry.
Specific actions or om ssions alleged to be error but which
had an obvious tactical basis for benefitting the
defendant’s case will not be subject to further scrutiny.
If, however, the action or om ssion had no obvious basis for
benefitting defendant’s case and it “resulted in the
wi t hdrawal or substantial inmpairment of a potentially
meritorious defense,” then the know edge held and
investigation performed by counsel in pursuit of an infornmed
decision will be evaluated as that information that, in
l'ight of the conplexity of the law and the factua
circumstances, an ordinarily conmpetent crimnal attorney
shoul d have had. An informed, tactical decision will rarely
be second-guessed by judicial hindsight. If the record is
uncl ear or void as to the basis for counsel’s actions,
counsel shall be given the opportunity to explain his or her
actions in an appropriate proceeding before the trial court
judge.

Briones v. State, 74 Haw. 442, 462-63, 848 P.2d 966, 976-77

(1993) (enphasis in original) (internal citations and sone
enphases om tted).

Adans essentially argues that had trial counsel advised
himof the statute of |imtations defense regarding Counts 111,
IV, V, and VI, he would not have pled no contest to those counts
and was, therefore, deprived of the neritorious defense of the
statute of limtations. However, trial counsel’s alleged failure
to advi se Adans and assert the statute of limtations defense
nonet hel ess had an obvious tactical basis for benefitting Adans’s
case -— a favorable plea agreenent with the prosecution. As the

prosecution points out, pursuant to HRS § 706-659 (Supp. 1997),
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t he maxi mum possi ble termof inprisonnent for a person convicted
of a class A felony is “an indeterm nate term of inprisonment of
twenty years without the possibility of suspension of sentence or
parole.” Pursuant to HRS § 706-640 (Supp. 1997), the maxi num
possi ble fine that can be inposed upon a person convicted of a
class A felony is a fine not exceeding $50,000. In addition, the
maxi mum possi bl e I ength of inprisonment for a class C felony is
five years, HRS § 706-660 (1993), with a maxi num possi ble fine
not exceedi ng $10, 000, HRS § 706-640(1)(c). Therefore, Adans’s
maxi mum possi bl e sentence and fine for Counts | and Il al one
totaled twenty-five years (twenty without the possibility of
suspensi on or parole) and an anpbunt not exceedi ng $60, 000.

Based on the record, there is no question that Adans
benefitted fromthe plea bargain negotiated by trial counsel.
Trial counsel obtained a dism ssal with prejudice of Count |, a
reduced charge in Count Il froma class Ato a class B fel ony,
and concurrent sentencing as to Counts I, IIl, IV, V, and VI.®
Therefore, with respect to Count Il alone, trial counsel obtained
a reduction of Adans’s maxi mum possible termof inprisonnment from

twenty to ten years, see HRS 88 706-659 (Supp. 1994) & 706- 660,

6 As previously stated, pursuant to the plea agreenent, Adans

entered a plea of no contest to the reduced charged of second degree sexua
assault, a class B felony, in Count Il and no contest to four counts of third
degree sexual assault in Counts IIIl, IV, V, and VI. In turn, the prosecution
recommended concurrent sentencing and nmoved to nolle prosequi with prejudice
the remaining charge of third degree sexual assault in Count |. As also
previously indicated, Adams was sentenced to a ten-year term of inprisonment
for Count Il and five-year terms of inprisonment each for Counts IIIl, 1V, V,
and VI, with all terms to run concurrently.
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and a reduction of his nmaxi mum possible fine from $50,000 to
$25, 000, see HRS § 706-640.°

Further, as previously noted, Adans chose not to
question trial counsel, De Lima,® at his Rule 40 petition
hearing, but, rather, agreed to stipulate to De Linma’s testinony

as foll ows:

THE COURT: . . . . [I]ls there going to be any
evidence by way of testinmony?

[ Def ense Counsel]: Other than the stipul ated
testimony of M. De Lima, | don’t believe there will be any
testimony. Everything will be submtted via memo. So the

answer is no.
THE COURT: From your perspective. Okay.
[ Prosecutor]?

[ Prosecutor]: Your honor, basically | have one
wi t ness, M. De Lima. He would testify, if called, for a
very limted area. His testinony would be that at the tinme

of plea, in order to obtain the benefit of Count Two, which
was an A felony being reduced to a B felony, the agreement
was that M. Adans would plea to Counts Two, Three, Four,
Five, and Six. And that was the offer fromthe State. So
in order to get the benefit of that reduction on Count Two,
M. Adanms would also plead to the counts that are contested
t oday.

THE COURT: Okay. So that's the extent of the
proposed stipul ation?

[ Prosecutor]: Yes.

THE COURT: [ Def ense counsel], will that be a
stipulation that you on behalf of your client could enter
into?

[ Def ense Counsel]: That would be the stipul ated
testi mony, Your Honor.

Based on the record before this court, Adans’s
contention that trial counsel rendered ineffective assistance of
counsel by allegedly failing to advise himof the statute of
l[imtations defense for Counts Ill, IV, V, and VI, w thout nore,

is sinply not enough for Adans to neet his burden of establishing

7 We note that the famly court did not inpose any fine upon Adans

as a part of his sentencing

8 As previously indicated, the prosecution, and not Adams, called De

Lima to testify as a potential witness at Adans’s Rule 40 petition hearing
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i neffective assistance of counsel. Accordingly, we hold that,
viewed as a whol e, the assistance provided by trial counsel was
wi thin the range of conpetence demanded of attorneys in crimna

cases. State v. Antone, 62 Haw. 346, 348, 615 P.2d 101, 104

(1980) .
V. CONCLUSI ON
For the foregoing reasons, we affirmthe circuit
court’s Novenber 19, 2001 findings of fact, conclusions of |aw

and order denying Adans’s Rule 40 petition.
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