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NC. 24086

APPEALS FROM THE CIRCUIT COURT OF THE FIFTH CIRCUIT
(CIVIL NO. 98-0127)

MARCE 31, 2005

MOON, C.J., LEVINSON, NAKAYAMA, AND DUFFY, JJ.,
AND ACOBA, J., DISSENTING

OPINION OF THE COURT BY LEVINSON, J.

The plaintiffs-appellants Benjamin Querubin
[hereinafter, "“Benjamin”] and Carclyn Taketa, as Special
Administrator of the Estate of Juanita Querubin [hereinafter,
“Juanita”] {collectively hereinafter, “the Appellants”], appeal
from the February 7, 2001 final judgment of the circuit court of
the fifth circuit, the Honcrable George M. Masucka presiding,
alleging that the circuit court erronecusly entered the February
25, 2000 orcder granting the defendant-appellee Olaf Thronas’s
motion for summary judgment (MSJ) via joinder in the MSJ of the
third-party defendant County of Kaua‘'i [hereinafter, “the

County”] [collectively hereinafter, “the order granting Thronas’s
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MSJ via ‘doinder”].
On appeal, the Appellants argue: (1) that they “were
deprived of their constitutional right to due process of law”

because (a) the circuit court “erred in sua sponte granting

summary judgment” and (b) they “were deprived of their right to
present evidence when the [circuit] court granted summary
judgment against them”; (2) that “the third-party complaint
pleads an action distinct and separate from that originating in
the original complaint”; (3) that the Appellants’ “right to
present evidence is not defeated by Thronas’s collusion with the
County”: and {4) that “the evidence dcoes not support summary
judgment against the” Appellants, insofar as “only admissible
evidence can be considered on a mection for summary judgment,”
such that the circuit court should not have considered (a)
“counsel’s statements in legal briefs,” {b) “the ‘drivers’
statements,’” which are “inadmissable double hearsay,” and (c)
“police reports,” which are “not authenticated.”

Thronas responds: {1) that the Appellants “raise
issues in this appeal which they failed to raise in the trial
court, their failure does not meet the criteria for addressing
new issues on appeal, and hence this ccurt must ignore these new
issues”; (2} that, “by filing a statement of no position to [the]
County’s motion for summary judgment on the issue which formed
the basis for their claim against Thronas, [the Appellants]
waived their right to challenge the effect of a decision in favor
of [thel County”; {3} that, “given [the Appellants’] taking no

position on [the] County’s motion, and the moving papers
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providing a sufficient basis, Judge Masuoka properly granted
summary Jjudgment in favor of [the! County and Thronas”; (4) that
“the still-viable judgment on the order granting summary judgment
in favor of [the] County is the ‘law of the case,’ eliminated the
basis for [the Appellants’] claim against Thronas, and canncot be
vacated without causing harm to [the] County”; and (5) that
“there was no clerical error involved in Judge Masuoka’s granting
summary judgment to Thronas; thus Judge Masuocka did not abuse his
discretion when he denied [the Appellants’] [Hawai‘'i Rules of
Civil Procedure (HRCP)] Rule 60 (a} [(2000)%] motion for
reconsideration.” (Emphasis in original.)

The Appellants reply: {1) that “Thronas grossly
misstates the procedural facts”; (2) that “an affidavit
consisting of inadmissible hearsay cannot serve as a basis for
awarding summary judgment?; (3) that the Appelliants “did not
waive their claims”; (4) that “this court could consider all
issues raised in the appeal”; (5) that “the law of the case
doctrine does not apply”; and (6) that the Appellants “were
deprived of due process of law.”

For the reasons discussed infra in section 111, we

hold: (i1} that the circuit court erred in susa sponte entering

: HRCP Rule 60{a; provides:

Relief from judgment or order,

ta} Clerical Mistakes. Clerical mistakes in judgments, orders or
other parts of the record and errors therein ariszing from oversight or
omissicn may be corrected by the court at any time of its own initiative
or on the motion of any party and after such notice, if any, as the
court orders. During the pendency of an appeai, such mistakes may be so
corrected before the appeal is docketed in the supreme court, and
thereafter while the appeal is pending may be sc corrected with leave of
the supreme court.
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the order granting Thronas’s MSJ via Jjoinder in Thronas’s favor
and against the Appellants without providing the Appellants
notice that the entry of summary judgment against the Appellants
was under consideration and an coral hearing expressly with
respect thereto; and (2) that, notwithstanding the foregoing, (a)
the order granting the County’s MSJ against Thronas and (b) the
judgment in favor of the County and against Thronas remain the
“law of the case.” Accordingly, we {1) vacate {a) the February
25, 2000 order granting Thronas's MSJ via joinder in Thronas’s
favor and against the Appellants and (b) the circuit court’s
February 7, 2001 final judgment and (2} remand this matter to the
clrcuit court for further proceedings consistent with this

opinion.

I. BACKGROUND

The procedural history of the present matter includes
several events that are immaterial to the appeal before this
court. Accordingly, we set out only the relevant background
below. On April 22, 1598, the Appellants filed a complaint in

the circuit court, alleging in relevant part:

1. .« . [Benjamin] . . . and . . . [Juanital,
deceased, . . . at all material times herein, were residents
of the County of Kauai, State of Hawaii.

2. Defendant CHARLES K. LEE . . . at all material

timees herein, was & resident of the County of Kaual, State
¢f Hawaii,

3, -+ . {Threonas), . . . &t all material times
herein, was a resident of the County of Kaual, State of
Hawaii.

6. Cn or about August 1, 1887, at the intersection

cf Laukona Street and Kuhio Highway near the Mile Marker #2,
in the town of Hanamaulu, County of Kasual, State of Hawalil,
. {Leel negligently operated his motcr vehicle so as
[te] run the red light and collide with {the Appellants’]
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vehicle.,

7. « + . [Threnas] is the registered landowner of
the property located at 4485 Laukcona Street, adjacent to the
intersection of Laukona Street and Kuhio Highway,

8. . . . [Thronas] negligently maintained a hedge
at the corner closest to said intersection(,] which far
exceeded the three feet height limitation imposed by law and
thereby obstructed the vision of motorists and caused a
traffic hazard.

9, The combined negligence of [Lee and Thronas]
directly caused the collision described above.
10. A & result of said cellision, . . . [Benjamin]

suffered severe bodily injuries including, but not limited
el,} multiple fractured ribs and {a] punctured lung.

i1. Bs a result of the said accident, . . .
[Juanita] suffered multiple heart attacks and died.

1z. As a further result of the aforesaid conduct of
[Lee and Thronas], . . . [Beniamin] has suffered mental

distress, limitation of activities, loss of enjoyment of
life, loszs of consortium and other damages as shall be
proven at trial.

13, As a further result of the negligence aforesaid,
[the Appellants] have sustained medical, rehabilitative and
miscellaneous expenses in excess of the minimum threshold
established in H.R.S. Chapter 431:10C-308, and [they] seek
damages therefor in an amount to be shown at trial.

WHEREFORE, [the Appellants] demand judgment against
[Lee and Thronas], jointly and severally, as follows:

A. General damages in an amount to be shown at the
time of trial.

B. Special damages in an amount to be shown at the
time of trial.

C. Prejudgment interest from the date of the
accident, costs, and reasonable attorneys fees, and such
other and further relief as may be deemed just and
eguitakble.

On Meay 18, 1998, Thronas filed, inter alia, an answer

to the Appellants’ complaint. On March 5, 1999, Thronas filed a
third-party complaint against the County, alleging in relevant

part as follows:

4. [The Appeliants] alleged in their Ceomplaint],]
amcng other things, that [Thronas] “is the registered
iandOWﬁer cf the property . . . adijacent o the intersecticon

cf Laukona St“eet and Kuhio Highway {here;nafter designated
‘intersection’},” [Thronas] was negligent in maintaining “a
nedge at the corner closest to [INTERSECTION} . . . and
thereby obstructed the vision of motorists and caused a
traffic hazard,” and the negligence of [Thronas] “directly
caused” a traffic accident at INTERSECTICON from which [the
Eppellants! incurred damages!;]
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5. Based on information and belief, [Thronas}
alleges that the portion of the subject hedge that is
closest to INTERSECTION is in property that is owned and
under the control of [the County;}

&, [The County] . . . had a duty to maintain that
portion of the hedge that is closest to INTERSECTION, and if
any part of the hedge contributed to the damages incurred by
[the Appeliants], or any of them, it was the portion of the

hedge located in {the County’'s] . . . property that did so,
and {the County] . . . breached its[] duty to maintain that
portion of the hedge;

7. If [the Appellants], or any of them, incurred

damages as alleged in their Complaint, each of their damages
were the result of the negligence or fault of [the County,)
angd [Thronas] was not at fault in any way; and

g. Any negligence or fault on the part of [Thronas]
was passive and quaternary, whereas the negligence or fault
¢f [the County] . . . was active and primary, and thus

{Thronas] is entitled to indemnification, contribution
and/cr subrogation from [the County] .

WHEREFORE THRONAS PRAYS AS FOLLOWS:

1. If judgment is entered in favor of [the
Eppellants}, or any of them, against any party te this
action, that [the circult court] enter judgment against [the

Countvl]{,] . . . and not him;

2. If dudgment is entered in favor of [the
Appellants], or any of them, against him, that [the circuit
court] enter judgment against [the County] . . . in favor of
him on the basis of indemnification, contribution, and/or
subrogation;

3. If he and any other party to this action are

determined to be joint tortfeasocrs, that [the circuit court]
establish the relative degree of fault of each tortfeasor,
and enter judgment against [the County] . . . for any excess
which he pays over and above his pro-rata share of the total
judgment, if any, in favor of [the Appellants}, or any of
them; and

q. Grant him such other relief as [the circuit
court] deems to be just and equitable.

On March 23, 1899, the County filed its answer to
third-party complaint.

On December 7, 1995, the County filed a motion for

summary Jjudgment against Thronas [hereinafter, “the County’s

M8J”] and a memorandum in support thereof. The County’s MSJ

recited in relevant part as follows:

COMEES ROW, . . . [the Countyl, by and through its
sttorney, . . . [a] [dleputy [clounty attorney, and hereby
moves for summary Jjudgment sgsinst . . . [Thronas].
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This Motion is made pursuant te [HRCP] Rule 56
[{1999),7?) . . . and is supported by the pleadings,
affidavits, exhibits, supperting memorandum, and any
evidence to be adduced at the hearing on said motion.

In the memorandum in support of its MSJ, the County argued as
follows with respect to Exhibit A, which was attached to the

motion:

The police report, which includes witness statements,
drivers’ statements, and the traffic investigation, all make
one point clear: the hedge was net a contributing factor in
Lthe accident. HNot only does the police report state that
drivers at the intersection have a clear line of sight, the
repert reveals that the most likely cause of the accident
was [Lee’s] running a red traffic light and colliding with
[the Appellants’] vehicle.

: HERCP Rule 56 provides in relevant part:

Summary Jjudgment.

{a} For claimant. R party seeking to recover upon a claim,
counterclaim, or cross-claim or to obtain a declaratory Jjudgment may
move with or without supporting affidavits for a summary Sudgment in the
party’s favor upon all or any part therecf. A party seeking recovery
under this rule may seek relief at any time after the expiration of 20
days from the commencement of the action or after the service of a
motion for summary judgment by the adverse party, provided, however,
that a motion seeking relief under this rule shall be served and filed
no less than 50 days before the date of the trial unless granted
permission by the court and fer good cause shown.

(b} For defending party. A party against whom z claim,
counterclaim, or cross-claim is asserted or a declaratory Judgment is
sought may move with or witheut supporting affidavits for a SUMMary
judgment in the party’'s faver zs to all or any part thereof, provided,
however, that a motion seeking relief under this rule shall be filed and
served no legs than 50 days before the date of the trial unless granted
permissicn by the court and for geood cause shown.

{c} Motion and proceedings therecn. The motion shall be filed and
served not less than 18 days before the date set for the hearing. The
adverse party may file and serve opposing memorandum and/or affidavits
not less than § days before the date set for the hearing. The moving
party may file and serve a reply or affidavit not less than 3 days
before the date set for the hearing. The Judgment scught shall be
rendered forthwith if the pleadings, depositions, answers to
interrcgateries, and admissions on file, together with Lthe affidavite,
if any, show that there is no cenuine issue as tc any material fact and
Lhat the moving partyv is entitled to a judament as & matter of law. A
summary judgment, interlecutory in character, may be rendered on the
isgsue of iilabllity alcne although there is a genuine issue as to the
amount of damages.

{Emphasis added.;
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The hedge was not a contributing factor in the
accident. There is no genuine issue of material fact and
summary judgment is proper.

(Emphasis in original.)
On December 10, 1999, Thronas filed the fellowing

joinder in the County’s MSJ:

COMES NOW . . . Thronas{,] . . . by and through his
legal counsel in this action, 3Jcining in [the
Countv’s] Motion for Summary Judament . [Thronas] bases his

joinder pn his belief and agreement with the County . . .
that the presence or maintenance of the hedge at the site of
the traffic accident from which [the Appellants] incurred
[ltheir iniuries was not a contributing factor in said
agcident.

(Emphases added.)
Cn January 7, 2000, the Appellants filed a statement of

rno pesition regarding the County’s MSJ, stating as follows:

Comes now . . . {the Appellants}, by and through their
attorneys, . . . [and] hereby state that they have no
pogition as to [the County’s] Motion for Summary Judgment,
which was filed December 7, 1999, and is scheduled for
hearing before the Honorable George M. Masuoka at 8:30 a.m.
on January 11, 2000.

On January 11, 2000, the circuit court conducted a

hearing on the County’s MSJ:

THE CLERK: Civil number 98-(G127, Bentamin Querubin,
et al., versus Charles Lee, et al., Third-Party Defendant
County of Kauai’s motion for summary judgment.

[COUNTY'S COUNSEL): Your Henor, I have nothing teo add
to cur motion.

[THRONAS' S COUNSEL]: Your Henor, nor my Jjoinder.

[APPELLANTS’ COUNSEL]}: We’wve taken no pesition, Your
Honor.

THE COURT: Fine. Under the circumstances{,] the
fcircult cjourt will grant the motion. .

On January 28, 2000, the circuit court entered an order
granting the County’s MSJ, which provides in relevant part:
{The Appellants], having filed a statement of no
position to the County’s motion, and . . . Thronas, having
filed a jeinder in the County’'s motion, and the fcircuit

clourt having reviewed the memoranda submitted, arguments of
ceunsel, and being apprised in the premises,

5
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IT 15 HEREBY ORDERED, ADJUDGED AND DECREED that [the
County’s MSJ] is hereby granted,

On February 25, 2000, the circuit court entered an order granting

Thronas’s MSJ via joinder:

THE HEARING on [the County’s] Motion for Summary
Judgment pn the ground that the presence or maintenance of
the hedge at the site of the traffic accident from which

the Acpeilants! incurred [ltheir iniduries was not a
contributing factor in said traffic asccident, and the
joinder in said Metion by . . . Threnas{] came on to be
heard on [January 11, 2000} . . . . Present at said hearing
were . . . legal counsel for the Countv[,] . . . legal
counsel for . . . Thronas, and . . . legal counsel for [the
Appellants]. Based on the records of this action, and the
written and oral submissions of said parties, to include
{the Rppellants’} taking of no position on said Motion,

THIS COURT HEREBY ORDERS Summary Judgment be granted
in faver of . . . Thronas . . . and against [the

Appellants].
(Emphases added.)

On March 6, 2000, pursuant to HRCP Rules 7 (2000} and
60(a), the Appellants filed & motion to set aside the order
granting Thronas’s MSJ via joinder [hereinafter, “the motion to
set aside”] and a memorandum in support of the motion. In the

memorandum, the Appellants asserted in relevant part:

This Mction is brought pursusnt to HRCP Rule 60(a) to
correct &n oversight that occurred when the [circuit clourt
entered {the crder granting Thronas’s MSJ via YToinderd,
filed herein on February 25, 2600.

This order must be set aside for a very simple reason:

Thronas never filed & Motion for Summarv Judgment
against fthe Appellants] herein and thus, obvicusly,

Thrones coulid not possibly be granted Summary Judament
Ggainst fthe Appellants?,

Ag indicated above, at nc time did . . . Thrconas ever
file a Motion for Summary Judgment against [the Appellants],
and thus the {the order granting Threonas’s MSJ via joinder]
is clearly a nullity which is completely devoid of any basis
irn the record. Accordingly, it should be set zside so there
ig no confusion in the record in later proceedings.

It appears that the genesis of this error was .
Threnas’ (8] counsel’s mistaken brief that by “loining” the
County’s metion against his own client, the County’s motion
againet his client was somehow transformed into his client’s
motion against the [Appellants). This, of course, ig not

1G
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true. Whatever the reason for this mistake, it is
respectfully submitted that the record in this case must be
clarified and the [order granting Thronas’s MSJ via joinder)
set aside.

(Emphasis in original.)

On March 16, 2000, the circuit court entered judgment
“in faver of the County . . . and against all parties as to all
claims asserted in the . . . action against the County . . . .7

On March 16, 2000, Benjamin, through his separate
defense counsel and as counterclaim defendant, filed a joinder in
the Appellants’ motion to set aside.

On May 22, 2900, Thronas filed a memorandum in
opposition to the Appellants’ motion to set aside.

On May 30, 20060, the circuit court conducted a hearing
on the Appellants’ motion to set aside. During the hearing, the
circuit court engaged the Appellants’ counsel in the following
colloquy:

THE COURT: Let me ask you some guestions. Are you
saying that there must be a motion before this [clourt . .
can grant a motion for summary judgment?

(APPELLANTS’ COUNSEL]}: Under the procedural

circumstances of this case, your Honer, yes, that would be

correct, in that there was no adversarial positiening

between the [Appellants] and the [County].
THE COURT: Don’t vou think 3t weould be inconsistent

for me to grent a motion for summary judgment . . . to the
County on the basis that, in fact, the hedge . . . was not a
gause with reference to the . . . asccident and then say

ctherwise?

{APPELLANTS’ COUNSEL]: Well, Judge, I think what has
been created is this, your Honer. With no standing on the
part of the [Appeliants] in that third-party complaint -- we
had not amended over against the [County]. With no standing
to respond, to answer in any fashion, the defense counsel
then turns around and lavs over and savs: Well, we join in
the motion against curselves. In other words, they're .
joining camps with the . . . County.

Under those circumstances, what thev've done is
they've gttempted fo circumvent anv such direct moticon for
summary Gudoment sgainst the [Appeilants]. What they' ve
done is -~ if the [circuit cleurt would allow an analogy to
be made, in essence, we have Plaintiff/Defendant, one

11
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lawsuit, the Defendant/Third-Party Defendant in a separate
claim.

I think what the defense is attempting to do is roll
over on the second claim and then say: Uh-huh, we can take
this summary judgment here and apply it in the first case,
when, in all actuality, Judge, we had twa separate claims.

Now, the fact of the matter is, we believe that there
are very good reasons why they did not want to file a direct
motion for summary judgment against the [Appellants]. He
was fully aware, because we had submitted the very iengthy
settlement booklet te [Thronas's counsel] and to Mr. Thrcenas
indicating what our claims were, what our causes of action
were, as well as the fact that we have a highway engineer
along with a human factors expert who are ready and willing
Lo testify with regard to . . . a causal ccnnection between
the viclation of the ordinance by Mr. Thronas of that hedge
height and what role that played in the accident.

The fact that he concedes on his action with the
County sheculd in no way [a]ffect the . . . the separate
claim that we have agsinst [Thronas], your Honer. Your
Henor, we believe that there’s no proper autheority. He has
not cited any cases which [are] on point because there is no
law on this point.

The cases that he cites have to do with parties to

an action, parties that are in an adversarial
position. There is not a single case indicated where they

are allowing . . . an order for summary --

THE COURT: So you didn't . . . file & claim against
them then?

[APPELLANTS' COUNSEL]: We . . . never filed a claim

against the County. There was never a third-party complaint

THE COURT: So --

[APPELLANTS' COUNSEL): ~- we never amended it over we

THE COURT: -- put upon a motion of any . . . party,
this [clourt can consider all moticns of summary judgment
and consider the -- even the oppeosing party who submits no

metion, as far as the [circuit c¢lourt is concerned, and can
grant summary judgment as to whatever issues it feels
ig proper.

[APPELLANTS’ COUNSEL]: In an adversarial situation,
your Honer, that's absolutely correot, and that’s what the
case law basically says.

But when you have two separate claims, vour Honor,
where, if you were to take case one, separate it from case
two, the summary judgment in case two cannot gpply In case
cne because the parties have not had an cpportunity --
first, they . . . lack standing to . . . come into case two,
and they have not had the oppertunity to answer and to
respond and te have their position filed with the [circuit
cleurt. And that’s exactly the situation that . . . has
been created here, your Honor.

THE COURT: [There is no separate case,

[APFELLANTS' COUNSELI: That's coerrect, vour Honor,
But there are separate claims.

12
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{Emphases added.) After entertaining argument by Thronas’s

counsel, the Appellants’ counsel responded as follows:

[APPELLANTS’ COUNSEL]: Judge, Jjust in response to the
argument that was posed here, your Honor. When [Thronas's
counsell speaks in terms of notice, when he speaks in terms
of joinder, and when he speaks in terms of no response, your
Honer, what he deesn’'t indicate and what he has impliedly

. conceded in his own memorandum is the fact that we
could not respond, we weren’t party to the third-party
action, and we had no standing. We . . . were not in a
position to respond, : :

Defense counsel seems to be of the opinion that by
taking back the door route he gan apply it, when the only
way in which to have a summary judgment would be to go by
way of the front door, which is to file against us because
our only complaint is against [Thronas]. We have no claim
against the County, and the County never filed a motion for
summary judgment against the {Appellants].

The County’'s motion for summary judgment was only as
to [Thronas], because [Thronas] was the only party that had

THE COURT: You're repeating the same arguments again.

fAPPELLANTS' COUNSEL]: That’s correct, your Honor.

THE COURT: Okay. {The circuit cliourt will look at it
ane rnore time, will take it under advisement, and inform
counsel of its decision.

On August 14, 2000, the circuit court entered an order
denying the Zppellants’ motion toc set aside.
On February 7, 2001, the circuilt court entered final

judgment, which provided in relevant part as follows:

Judgment is entered in faver of [Thronas] against {the
Appelliants] pursuant to the [order granting Thronas's MSJ
via joinder}.

Judgment is entered in favor of [the County! agalnst
+ + . Thronas with respect to Thronas’ {g] third-party claims
pursuant te the [olrder [glrantihg [the County’'s MSJ]
entered herein on January 28, 2000 and the Judgment entered
herein on March 16, Z2000.

On February 14, 2001, the Appellants timely filed a notice of

appeal.

II. STANDARD CF REVIEW

We review the circult court's grant cor denial of
summary Judgment de novo. Hawai'l Community Federal Credit

et
(98]
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Union v, Keka, 94 Hawai‘'i 213, 221, 11 P.3d I, 9 (2000).
The standard for granting z motion for summary judgment is
settlied:

[Slummary judgment is appropriate if the
pleadings, depositions, answers to interrogateries,
and admissions on file, together with the affidavits,
if any, show that there is no genuine issue as to any
material fact and that the meving party is entitled to
judgment as a matter of law. A fact is material if
proof of that fact would have the effect of
esteblishing or refuting one of the essential elements
of a cause of action or defense asserted by the
parties. The evidence must be viewed in the light
most favorable to the non-moving party. In other
wordsg, we must view all of the evidence and the
inferences drawn therefrom in the light most favorable
to the party opposing the motion.

id. (citations and internal guctation marks omitted).

Durette v, Aloha Plastic Recvycling, Inc., 105 Hawai'i 490, 501,

10G P.3d 60, 71 (2004) (quoting Simmons v. Puu, 105 Hawai‘i 112,
117-18, 94 P.3d 667, 672-73 (2004) (quoting Kahale v. City and

County of Heornolulu, 104 Hawai'i 341, 344, %0 p.23d 233, 236 (2004

(quoting SCI Mapagement Corp. v. Sims, 101 Hawai'i 438, 445, 71

P.3d 389, 396 (2003) {quoting Coon v. City and County of

Honolulu, 98 Hawai‘i 233, 244-45, 47 P.3d 348, 359-60 (2002))))) .

III. DRISCUSSION

A. The Circuit Court Erred In Sua Sponte Zntering The
Qrder Granting Thronas’s MSJ Via Joinder In Thronas’s
Favor And Against The Appellants Without Previding The
Appellants Notice That The Entrv Of summary Judgment
Against The Appellants Was Under Consideration And An
Cral Hearing Expressly With Respect Thereto.

On appeal, the Appellants, inter alia, “vigorously

dispute . . . the granting of summary judgment in favor of one

non-moving partv against ancother non-movina Rarty, without notice

and an opportunity tc be heard,” insofar as “HRCP [Rule] 56(c) T,
£€e supra note Z,] and due process protectiocns de not permit

summary Jjudgment in such circumstances.” (Emphasis in original.)

14
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We agree with the Appellants.

in Clarke v. Civil Service Commission, 50 Haw. 165, 434

P.2d 312 (1867), the circuit court addressed an appeal from
several administrative hearings before the State of Hawai'i Civil
Service Commission [hereinafter, “the Commission”] upholding the
decision of the State of Hawai'i Director of Institutions to
terminate the appeliant’s employment with “a State institution
for the treatment and care of the mentally retarded.” Id. at
169-70, 434 P.2d at 312-13. “The trial court, at a pre-trial
conference, instructed the parties to file memoranda on points of
law. After a review of the memoranda filed by the parties, the
court decided to treat the [Commission’s] supplemental memorandum
as a motion for summary Jjudgment and thereupon dismissed the
appeal.” Id. On secondary appeal to this court, we reasoned and

held as follows:

As a ¢general propositiocon, summary judgment should be
granted where there 1s no genuine issue as to any material
fact and one party is entitled to & judgment as a matter of
law. HRCP Rule 56(b) (c); Richards v. Midkiff, 48 Haw. 3%,
39, 396 P.2d 49, 54; Brown v. Rishop Trust Co., 44 Haw. 385,
388, 355 pP.2d 179, 181; Territorv v. Arnescn, 44 Haw, 343,
351, 354 P.Zd 881, 986,

The recerd on appeal shows that the court entertained
g meticen for svmmary judoment sua sponfe, the court treating
the supplemental memcrandum of the appellees as & motion for
summary Sudament though it was not deneminated as such, and
alsc failed to allege that there was no genuine issue as to
& material fact and that the appellee was entitled to a
Judgment as a matter of law.

The guestion whether z summary dispcsition of a cause
may properly follow a pre-trial conference though neither
party has moved for summary judgment has been answered both
in the affirmative and the negative by federal courts which
ocperate under a provision of the Federal Rules of Civil
Procedure identicsl to Rule 56 of the Hawalil Rules of Civil
Procedure. . . . HNow assuyming thet the trial rcourt has the
power and suthority to grant summarv udgment sua sponte,
spch power can only be exercised in compliance with the
provisions of the Aule,

15
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The record shows that the trial court, after the
memoranda had been filed bv the parties, proceeded te agrant
summary -udament to the appellees without notice to the
appeliant and without 2 hearing on the matter, Subsection
(gl . of Rule 56 reguires that the motion for summarv ‘judament
be served ‘at least 10 davs before the time fixed for the
hearing.’' This provision can cnly be interpreted as
reguiring that the time for a hearing be fixed:; that the
adverse party be given notice of such settina: and that &
hearing in fact be held on the marter,

it is a welli-settled proposition in federal courts
that the notice and hearing reguirements are far more than
mere formalities and that, in the absence of such notice and
hearing, the [circuitl court is without -Hurisdicticn to
grant summary Judgment. {Federal Rules of Civil Procedure
(FRCP) Rule] 56€; Encchs v. Sisson, 301 F.2d 125 (5th Cir.
1962} Georoia Southern & F. Ry. v. Atlantic Coast Line R.
R., 373 F.2d 493 (5th Cir. 1967).

We hold that the trial court erred in dismissing the
zppeal without notice and without & hearing on the matter
contrary to provisions cof [HRCP] Rule 56,

Id. at 170-71, 434 P.2d at 213 (emphases added) {(some citations

omitted).

In Jensen v, Pratt, 53 Haw. 201, 491 P.2d 547 (19713,

we elaborated on the principle set forth in Clarke. Jensen

concerned an appeal alleging that the circuit court erred in
entering summary Jjudgment in favor of the defendants and against
the plaintiffs only upon written memoranda submitted by both

parties (i.e., without an oral hearing before the circuit court) .

Id. at 201-20Z, 491 P.2d at 548. More specifically, the
plaintiffs maintained on appeal “that the failure of the trial
ceurt to comply with the notice and hearing zequiréments of HRCP
Rule 56 (c) is reversible error.” Id. at 202, 491 P.2d at 548.
Jensen reasoned and held as follows:

Ihis court has held that, absent a showing of harm, the
feilure of the trial court to comply with the requirement of
ten deys’ notice of hearing set forth in HRCD Rule Eelct is
net reversible error. Shelton Engineering Contractors, Ltd.
v. Hawaiian Pacific Industries, Inc., 51 Haw. 242, 456 P.zd
rehearing denied, 31 Haw. 353 (19%68). The requirement
howing that the error is preijudicial stems from HERCP

61 ‘The court at every stage of the proceeding must

16
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disregard any error which does not affect the substantial
rights of the parties.’ We think the proper standard of
appellate review under HRCP Rule 56(c) is to treat pericds
cf notice ¢of less than ten days as non-preiudicial, in the
absence of a3 showing of actual harm under Shelton, sSupra.
On_the other hand, we think the dispensing with the
ogpportunity to be heard orally on a motion for SUMmary
iudagment, contrary to the requirement of HRCPE Rule 56(c}, so
strongly affects the substantial rights of the parties as to
censtitute harmful error per se, Clarke v, Civil Service
Gomm'n, 5C Haw. 169, 434 P.2d 312 {1967); Enochs v. Sisson,
301 F.2d 128% {&th Cir. 1962). This result is further
dictated by the following specific language of HRCF Rule 78
which, we think, sets forth the exclusive procedure for
dispensing with oral hearings as required under our Rules of
Civil Procedure:
To expedite its business, the court may make provision
by rule or order for the submission and determination
of moticons without oral hearing upon brief written
statements of reasons in support and cpposition.
We have neither a rule nor an order generally dispensing
with the reguirement of oral hearings on motions for summary
Judgment . Accordingly, we think that the fzailure of the
trial court to give the parties an cpportunitv to be heard
erally as reguired by HRCPE Rule 56(c) wag reversible error,

Id. at 202-03, 4°1 P.2d at 548 (emphases added).

It is noteworthy that the Intermediate Court of Appeals
{ICA) has held that “violation of the notice regquirement does not
automatically result in a reversal,” inscfar as “Clarke’s progeny

holds that ‘absent a showing of harm, the failure of the trial

court to comply with the requirement of ten days’ notice of
hearing set forth in HRCP Rule 56(c) is not reversible errcr.’”

Kau v. City and Countv of Honolulu, 6 Haw. App. 370, 372-73, 722

P.2d 1043, 1045 (1986} (some emphasis added and some in original)
(affirming summary judgment against the appellants because the
appellants “failed tc demonstrate prejudice or harm as & result
of the [circuit] court’s . . . faillure] to give [them] the
required [HRCFP] Rule 56{c) 10-~day notice of hearing,” inasmuch as
the appellee’s written MS8J provided the appellants proper notice

and the appellants “did file a memcrandum and other papers in

17
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opposition to the [MSJ} and had an ocpportunity to be heard”); see

also Shelton Engineering Contracteors, Limited v. Hawaiian Pac.

Industries, Inc., 51 Haw. 242, 246, 456 P.2d 222, 225 (1969)

{affirming summary judgment against the appellant because,
although the appellee “did not comply with the literal
requirement of [HRCP Rule 56(c)]” by filing the M3J “only five
days before the date set for the hearing,” the appellee “complied
substantially with the notice requirement of the rule as
expressed in Clarke,” such that the appellant “had notice of a
hearing and had the opportunity to be heard” and could “not
demonstrate([] [that] he ([was] harmed by not having a full ten
days of notice”).

Moreover, based on an amendment of the Rules of the
Circuit Courts of the State of Hawai'i (RCCH) Rule 8 (2000),° the
ICA has established an exception to the bright line rule set
forth in Jensen, 53 Haw. at 202-03, 491 P.2d at 548, that &
circuit court’s failure to comply with the oral hearing
requirement of HRCP Rule 56{(c) is “harmful error per se.” 1In

Wilder v, Tancuve, 7 Haw. Bpp. 247, 753 P.2d 81§ {1888), the ICA

addressed an appeal alleging that the circuit court had erred in
granting summary judgment against the appellant without providing
him an coral hearing on the appellees’ MSJ. Id. at 251, 491 p.2d
at 819. The circuit court had filed an ex parte order stating
that it would “rule on [appellees’ MSJ] without oral hearing and

based sclely upon the records, files and written arguments of the

RCCH Rule & provides in relevant part that “ltihe {[circuit?! court
on 1ts own motion may order any matter submitted on the briefs and/or
affidavits, without oral argument .

18
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parties,” but allowed the parties to “submit additional memoranda

or evidence in the form of affidavit or other writing within

thirty (30) days of the . . . order.” Id. at 249, 491 P.2d at
819 (internal citations and gquotation signals omitted). The ICA

reasoned and held as follows:

We start our analysis by examining the [HRCP1. HRCE
Rule 56 does not specifv that an oral hearing on a motion
for summarv -udgment is mandatory. HRCP Rule 78 provides in
pertinent part:

To expedite its business, the court may make provision

by rule or order for the submission and determination

cf motions without oral hearing upon brief written

statements of reasons in support and opposition.
In Jengsen v, Pratt, supra, our supreme court stateéd that
Rule 78 “sets forth the exclusive procedure for dispensing
with oral hearings” on summary judgment motions. Id. at
202, 4921 P.2d at 548. Because there was “neither a rule nor
an order generally dispensing with the regquirement of oral
hearings on motions for summary judgment,]” [Jensen] held
that the failure to hold an oral hearing was reversible
‘error. Id. at 202-03, 49% P.2d at 548. Four years earlier,
in Clarke v, Civil Serv., Comm’'n, supra, the [supreme] court
had held that the trial court reversibly erred when it
granted summary Jjudgment on its own motion without notice
and without a hearing on the matter.[?]

+ +» .« RCC[E] Rule 8 reads in relevant part: “The
court on its own motion may order any matter submitted on
the briefs and/or affidavits, without cral argument.” This
sentence was incorporated into RCC{H] Rule £ by an amendment
adcepted by the supreme court on June 22, 1983 to be
effective July 1, 1983. Thus, Rule § fills the void noted
in Jensen and specifically allows the circuit court to
consider motions, including those for summary Judgment,
without cral argument.

The Order Adopting New Procedures is an crder issued
by the administrative judge of the First Circuit Court. It
does not and cannot abrogate RCC[H] Rule & which has been
adopted and amended by the supreme court. The Order
Adopting New Procedures serves as a guideline for the First
Circuit Court.

4 The ICA noted that

(tihe federal courts generally hold that an oral hearing is not
necesgary on a motion for summary judgment and that the motion can be
decided on written submissicns. See 10A C. Wright, &. Miller & M. Kane,
Federal Practice and Procedure: Civil 2d § 2720.1 {1963). Ses, e.q.,
Alliesd Chem. Coyp., v, Mackavy, 695 F.2d 854 (5th Cir. 1983).

Wilder, 7 Haw. BRpp. &t 287 n.2, 753 P.2d at 820 n.Z.

18
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Here, pursuant to RCC[H] Rule 8 the lower court
entered its . . . ex parte order that it would rule on the
metion for summary judgment without oral hesring. The
crder, moreover, expressly provided for the submission of
memoranda, affidavits, and other evidence by the parties
within a stated period.

Accordingly, having discretionary authority which it
exercised, the lower court did not err in deciding the
motion for summery judgment without an oral hearing.

Id. at 251-52, 753 P.2d at 819-20.

In the present matter, the circuit court sua sponte
entered summary judgment in favor of Thronas and against the
Appellants, despite the fact that neither Thronas nor the
Appellants had moved for summary judgment against the other,
without substantially complying with the notice and hearing
requirements of HRCP Rule 56(c). As recited Supra in section I,

the County responded to Thronas’s third-party complaint by filing

an MSJ only against Thronas; the County’s MSJ does not name the

Appellants. Thronas filed a joinder in the County’s MSJ, but did
not expressly move for summary judgment against the Appellants.
Thus, in contrast to Kau and Shelton, the Appellants had no
notice that Thronas was seeking summary judgment against them
precisely because he had not, in fact, moved for summary Jjudgment
against them. More importantly, the circuit court gave the
Appellants no notice that it was treating Thronas’s Jjoinder as an
M5J against them. Being unaware that Thronas’s joinder could
result directly in the entry of summary judgment against them on
their complaint, the Appellants were obviously and actually

prejudiced by the lack of notice.

With regard to the hearing requirement of HRCP Rule
56 (c), although the circuit court did conduct a hearing on

January 11, 2000, the transcript of the hearing was entitled,
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“Third-Party Defendant County of Kauai’s motion for summary
judgment, ” which accurately reflects the subject matter of the
proceedings. The circuit court neither conducted a separate
hearing on Thronas’s joinder nor addressed Thronas’s joinder as a
motion for summary judgment against the Appellants at all. By
contrast to Wilder, therefore, the circuit court did not exercise
its discretionary RCCH Rule 8 authority to forego an oral hearing
on Thronas’s joinder in the County’s MSJ, which did not target
the Appellants’ complaint in any event, and the circuit court’s
failure to afford the Appellants an oral hearing on a motion for
summary judgment directed against them “constitute[d] harmful
error per se.” Jensen, 53 Haw. at 202, 491 P.2d at 548,

Based on the foregeing, we hold that the circuit court

erred in sua sponte entering the February 25, 2000 order granting
Thronas’s MSJ via joinder, which treated the joinder as a
distinct motion for summary judgment against the Appellants,
without providing the Appellants notice and an oral hearing. See
Clarke, 50 Haw. at 170-71, 434 P.2d at 313; Jensern, 53 Haw. at
202-03, 491 P.23 at 548,

E. Notwithstanding The Foregoing, The Order Granting The
County’'s MSJ And The Judgment In Favor Of The County
And Against Thronas Remain The “Law Of The Case.”

In their points of error on appeal, the Appellants
allege gonly that the circuit court erred in granting summary
Judgment against them and in favor of Thronas. The Appellants do
act challenge any of the following: (1) the January 28, 2000
order granting summary judgment in favor of the County and

against Thronas; (2) the March 16, 2000 judgment “in favor of the
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County . . . and against all parties as to all claims asserted

. . against the County,”; and (3) the August 14, 2000 order
denying the Appellants’ motion to sat.aside.' Thus, as Thronas
argues, “[t]he judgment entered on the order granting [the
County] summary Jjudgment has not been appealed, is not subject to

appeal, and thus constitutes the law ¢f the case.”

The phrase “law of the case” has been used, inter
alia, te refer to “the usual practice of courts to refuse to
disturb all pricr rulings in a particular case, including
rulings made by the -dudge himself.” Wong v. Cityv and County
of Honolulu, 66 Haw. 389, 386, 665 P.2d 157, 162 (1983).

‘Law cf the case does not, however, have the

inexorable effect of res judicata and does not

preclude the court from reconsidering an earlier
ruling if the court feels that the ruling was probably
erroneocus and more harm would be done by adhering to

the earlier rule than from the delay incident to a

reconsideration and the possible change in the rule of

law to be applied.’ 2 Moore, Federal Practice,

[§ 12.14] p. 2266, n.11.

Gallas v. Sanchez, 48 Haw. 370, 382, 405 p.z2d 772, 779
{1965} . In fact, 1t has been noted that, so lonag as & trial
court retaing “urisdiction, it “alwavs has the power to
reexamine, modifyv, wvacate, correct and reverge its prior
rulings and crders.” In re Sclomat Partners, I.P., 231 B.R.
149, 15€ (B.&A.P.Zd Cir. 1998) (redjecting an argument that a
dudge was bound by law of the case established by his own
prior oral crder) {(citing, inter alia, Ferrasre & Hantman v.
Blvarez, 124 F.3d 567, 583 (3d Cir. 19%7); United States v,
Bdegbite, 677 F.2d4 174, 178 (2d Cir. 1989)).

Chun v. Bd, of Trs, of Fmplovees’ Ret. Svys, of State of Hawai'i,

92 Hawai'i 432, 441, 992 P.2d 127, 136 (2000) (emphases added).
In the present matter, notwithstanding that Thronas did

not oppose the County’s MSJ, the sole pasis for the County’s

motion was that “the hedge was not a contributing factor in

[i.e., a legal cause of] the accident.” (Emphasis in original.)

The circuit court’s January 28, 2000 order granting the County’'s
MEJ therefore ruled, of necessity, that “the pleadings,

depcsiticons, answers to interrcgatories, and admissions on file,
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together with the affidavits, if any, showl{ed] that there [was)
no genuine issue as to” whether the hedge was a legal cause of
the accident, such that the County was “entitled to a judgment as
a matter of law.” HRCP Rule 56(c), see supra note 2; see also
Durette, 105 Hawai'i at 501, 10C P.3d at 71 (™[S]ummary judgment
is appropriate if the pleadings, depositions, answers to
interrcgatories, and admissions on file, together with the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the moving party is entitled tec 3judgment
as a matter of law.” (Internal citations and quotation signals
omitted.)).

Further to the foregcing, although the Appellants
assert in their opening brief that “{t]lhe motion by the County
against Thronas should have had no effect on the [Appellants]
because {they] were not.[parties} in the third-party action,”
they had an overwhelming interest in contesting the County's MSJ.
As recited gupra in section I, the Appellants’ complaint alleged,
inter alia, (1) that “[Thronas] negligently maintained a hedge at
the corner closest to said intersection which far exceeded the
three feet height limitation imposed by law and thereby
obstructed the vision of motorists and caused a traffic hazard”
and (2) that “[t]he combined negligence of [Lee and Thronas]
directly caused the [subiect] collision.” By filing their
January 7, Z000 statement of no position regarding the County’s
MSJ and by feiling to oppose the MSJ at the January 11, 2000

hearing, the Appellants effectively conceded that the hedge was
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net a legal cause of the accident.® We therefore hold, pursuant

3

N The Appellants have failed to preserve any objection to the
admissibility of the attachments to the County’s MSJ against Thronas. This
court recently observed in Price v, AIG Hawai'j Insurance Company, Inc., Nos.
24556 and 24871, slip. op. {Haw. March 29, 2005), as follows:

“[Tihe rule in this jurisdicticn . . . prohibits an appellant from
complaining for the first time on appeal of error tc which he has
acguiesced or to which he failed tc obiject.” QOkuhara v. Broida, 51 Haw.
253, 255, 456 P.2d 228, 230 (1%69) (citations omitted); see alsc HRS
§ 641-2 (2004) (“The appellate court . . . need not consider a point
that was not presented in the trial court in an appropriate manner.”);
Craft v. Peebles, 78 Hawai'i 287, 294, 893 P.2d 138, 145 {1%95); Hawai'i
Rules of Appellate Procedure {HRAP) Rule Z8(b) (4) (1ii) (2004} (noting
that an appellant’s opening brief shall state “where in the record the
alleged error was objected to or the manner in which the alleged error
was brought to the attention of the court or agency.”).

There are sound reasons for the rule. It is unfair to the
trial court to reverse on s ground that no one even
suggested might be error. It is unfair to the opposing
party, who might have met the argument not made below.
Finally, it does not comport with the concept of an crderly
and efficient method of administration of justice.

Kawamata Farms, Inc. v. United Agri Prods., 86 Hawai‘i 214, 248, 948
F.Zd 1055, 108% (1997) (citation omitted).

1d., slip. op. at 1C¢-11 {brackets in original). In the present matier, as in
Price, the Appellants did not object in the circuit court to the admissibility
cf the police report and witness statements that they now challenge on appesl.
gee Price, slip op. at 11-12.

Price further noted as follows:

[Tihis court has previously declined to address evidentiary challenges
to affidavits relating to summary judgment moticns without proper
objection before the circuit court. See, e.g., Dairy Rd. Partners v,
igland Ins. Co., 92 Hawai'i 398, 408-09, 422-23 n.15, 992 P.2d 93, 103~
04, 117-18 n.15 {2000} (noting that, because the appellant failed to
raise an evidentiary cobiection to an affidavit supperting a memorandum
in oppositicn to a motion for summary dudgment, “[the appellant] waived
that issue.” (Citation cmitted)); Accba v. Gen. Tire, Inc., 92 Hawai'i
1., 12, %86 P.Zd 288, 299 [1999) (stating that, because Lhe appellant did
not object to the appellee’s affidavits in support of its motion for

summary Judgment, “[the appeilant} is precluded from challenging the
admission of [the appelleel's pleadings and affidavits on appeal.”
{Citation omitted)). . . . [Tlhe madcrity of federal courts that have

interpreted Federal Rules of Civil Procedure (FRCE) Rule 56(e) (1987},
which is identical to the Hawai'i rule governing affidavits and exhibits
in suppert of summary judgment motions, have held that a party who fails
te cbject to inadmissible affidavits and exhibits waives the right to do
S0 on appeal. See, &.9., . . . In.re Teltronics Servs., Inc., 763 F.zd
185, 18z (z2d Cir. A5 the Second Circult Court of Appesals
{continued. ..}

.
o
55
(¥4}
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to the “law of the case” doctrine, that the circuit court may
choose on remand, in the face of a motion for summary judgment
against the Appellants filed in compliance with HRCP Rule 56, to
enter summary Jjudgment in faver of Thronas and against the
Appellants, because to rule otherwise would “disturb” (1) the
unchallenged January 28, 2000 order granting the.County's MSJ and
(2) the unchallenged March 16, 2000 judgment in favor of the
County. See Chun, 92 Hawai'i at 441, 992 P.2d at 136.

On the other hand, the circuit court “always has the

power to reexamine, modify, vacate, correct and reverse its prior

*{...continued)
stated:

[T]c set aside & summary judgment under these circumstances
would permif a party to make no response, or only a limited
response, to a movant’s allegedly defective affidavits, with
the result that the motion would either be defeated or later
set aside. In the absence of a gross miscarriage of
justice, not present here, such a result is impermissible.
Parties may nct sandbag the court in this fashion,
selectively opposing the points they choose, and on appeal
claiming that the unocpposed points were defectively
presented and reguired no response.

In re Teltronics Servs., Inc,, 762 F.2d at 192.

Price, slip op. at 12-14 (some brackets added and some in original) (elipsis

points added]. Price therefore held “that challenges to . . . papers
[releting to summary judgment motions,] raised for the first time on appeall,
are waived absent plain Error. v Id, at 14.

In the present matter, because the Appellants had every incentive, not
te menticn a full oppeortunity, to object to the admissibility of the police
reports and witness statements in the circuit court’s consideration of the
County’s M5J, we do not review the crders granting summary judgment for plain
grror. Thus, the Appellants’ “challenges to [the pelice reports,] raised for
the first time on appealil,] are walved . . . .” Id.

Nevertheless, in thelr opening brief on appeal, the Rppellants assert
that “the evidence, even if considered, did net establish the hedge was not =

factor.” (Emphasis in original.} The Ippellants have waived this argument,
however, because (1) they have conceded in their cpening brief that “Judge
Masuoka was Pcvrect in granting the County’s motion against Thronas” and (2)
they have not rais as points of error either (s} the January 28, 2000 order

granting summary :Ldg:r.enw in favor of the County and against Thronas or (b)
the March 16, 2000 judgment in favor of the County.
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rulings and orders.” Id. at 441, 992 P.2d at 136 (internal
citations and quotation signals omitted). But on remand, absent
a finding “that the ruling was probably erroneocus and more harm
would be done by adhering to the earlier rule than from the delay
incident to a reconsideration and the possible change in the rule
of law to be applied,” id. at 441, 992 P.2d at 136 {internal
citations and quotation signals omitted), the “law of the case”
doctrine would militate in the direction of the circuit court
granting summary judgment in Thronas’s favor. In any case, we

ieave this determination to the discretion of the circuit court.

IV. CONCLUSION

In light of the foregoing analysis, we (1) vacate (a)
the February 25, 2000 order granting Thronas’s MSJ via joinder in
Thronas’s faver and against the Appellants and (b) the circuit
court’s February 7, 2001 final judgment and (2) remand this
matter to the circuit court for further proceedings consistent
with this opinion.
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