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GEORGE KAHO‘OHANOHANO, LOREN ANDRADE, STATE OF, HAWAI'I
,  ORGANIZATION OF POLICE OFFICERS (SHOPO), PAULINE EFHAN, !
and NORMA CARAVALHO, Plaintiffs-Appellants/Cross-Appellees

"

and

JACKIE FERGUSON-MIYAMOTO, HENRY F. BEERMAN,
ODETTA FUJIMORI, DARWIN J. HAMAMOTO, PILIALOHA E.
LEE LOY, ALTON KUIOKA, COLBERT M. MATSUMOTO, land
GEORGINA KAWAMURA in their official capacities
as Trustees of the Employees’ Retirement System of
the State of Hawai‘i and not in their individual
capacities,! Intervenor Plaintiffs-Appellants/Cross-Appellees

vs.

STATE OF HAWAI'I, Defendant-Appellee/
Cross-Appellee/Cross-Appellant

and

CITY AND COUNTY OF HONOLULU, Intervenor Defendant-
Appellee/Cross-Appellant/Cross-Appellee

, and '
COUNTY OF KAUA‘I, COUNTY OF MAUI, and COUNTY OF
HAWAI‘I, Additional Defendants-Appellees/
Cross-Appellees/Cross-Appellants
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(CIV. NO. 02-1-1001)
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! Pursuant to Hawai'i Rules of Appellate Procedure (HRAP) Rule
Alton Kuioka, and Georgina Kawamura, the current

43(c) (1), Henry F. Beerman,
trustees of the Employees’ Retirement System, have been substituted for
Neal K. Kanda, and Stanley T. Shiraki, respectively, the

Richard L. Humphreys,
Trustees at the time this case was decided by the first circuit court.
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July 23, 2007

' NAKAYAMA, ACOBA, JJ., AND CIRCUIT JUDGE TOWN,
b IN PLACE OF DUFFY, J., RECUSED; AND MOON, C.J.,
DISSENTING, WITH WHOM LEVINSON, J., JOINS

. OPINION OF THE COURT BY ACOBA, J.

'

We hold, in this appeal by Plaintif%s—Appellants/Cross—
Appellees George Kaho‘ohanohano (Kaho‘ohanohano), Loren Andrade
(Andrade), Pauline Efhan (Efhan), Norma Caravalho (Caéavalho),
and the State of Hawai‘i Organization of Police Officers‘(SHOPO)
[collectively, Plaintiffs] and Intervenor Plaintiffs-
Appellants/Crosé—Appellees Jackie Ferguson—Miyamoto,'Henry F.
Beerman, Odetta Fujimori, Darwin J. Hamamoto, Pilialoha E. Lee
Loy, Alton Kuioka, Colbert M. Matsumoto, and Georéiﬁa Kéwamura,
in their official capacities as Trustées of the Employees’
Retirement System of the State of Hawai‘i (ERS) [collectively,
Trustees], from the June 24, 2003 judgment of the first circuit
court (the court)? in favor of Defendant—Appellee/Cross—
Appellee/Cross-Appellant State of Hawai‘i (the State) and against
Plaintiffs and Trustees, that (1) Plaintiffs lack standing to
seek declaratory and injunctive relief, and damages, regarding
Act 100 of the 1999 Hawai‘i legislative session, see 1999 Haw.
Sess. L. Act 100, § 1 at 368 [hereinafter, Act 100], as codified
under Hawai‘'i Revised Statutes (HRS) § 88-107 (Supp. 2006),
(2) Trustees have standing to seek declaratory and injunctive

relief from the court regarding Act 100, (3) the arguments raised

2 The Honorable Gary W.B. Chang presided.
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by the State as to Trustees concerning ripeness, mootness, the
political question doctrine, sovereign immunity, and the statute
of limitations are unpersﬁasive, (4) Act 100 violqtés article
XVI, section 2 of the Hawai‘i Constitution® which prohibits the
§hpairment of écqruedjbenefits of ERS members, inasﬁuch as '
(a) the Proceeaings of the 1950 Constitutional Convenfion of
 Hawai‘i indicate phat‘article XVI, section 2 was intended to

ensure that the State and local governments provide a sound

retirement system for their employees; (b) the proceedings sought.

to confirm that the retirement system would fulfill its
obligations into the future; (c) necessarily implied in article
XVI, section 2 prohibiting impairment of accrued benefits is the
protection of the sources for those benefits; (d) Act 100
retroactively divested the ERS of $346.9 million of employer
contributions for 1997, 1998, and 1999, thereby eliminating the
'sources used to fund constitutionally protected “accrued
benefits”; and (e) Act 100 undermined the retirement system’s
continuing security and integrity; (5) article XVI, section 2 of
the Hawai‘i Constitution is patterned after the New York system,
and New York case law similarly requires that the sources of ERS
benefits be protected; and (6) other relevant jurisdictions hold
similarly. Plaintiffs also challenge the court’s June 24, 2003

order granting summary judgment in favor of the State and denying

3 Article XVI, section 2 of the Hawai‘i Constitution states,
“Membership in any employees' retirement system of the State or any political
subdivision thereof shall be a contractual relationship, the accrued benefits
of which shall not be diminished or impaired.”

3
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Plaintiffs’ two motions for partial summary judgment that were

filed on October 1, 2002.

|

‘ Accordingly, as to Plaintiffs, the court’s June 24,

20Q3 final judgment entered in favor of the State and against the

Plaintiffs is remanded to the court with instructions to enter an

order dismissing the Plaintiffs’ claim for lack of jurisdiction.

As to Trustees, we vacate the court’s June ?4, 2003
judgment and remand this matter to the court. The court is
instructed to enter summary judgment against the State and in

favor of Trustees on Trustees’ declaratory judgment claim that

Act 100 violated article XVI, section 2 of the Hawai‘i

Constitution. See Univ. of Hawaii v. City & County of Honolulu,
102 Hawai‘i 440, 443-44, 77 P.3d 478, 481—82 (2003) (“‘[A] court
may enter judgment for the non-moving party on a mo%ion for
summary judgment where there is no genuine issue of material fact

and the non—movihg party is entitled to judgment as a matter of

law.’” (Quoting Konno v. County of Hawai‘i, 85 Hawai‘i 61, 76,

937 P.2d 397, 412 (1997) (Brackets in original.) (Other citation
omitted.)). We remand to the court Trustees’ other claims for
declaratory relief raised in Trustees’ Complaint in Intervention
(complaint) for disposition as appropriate. The injunctive
relief sought by Trustees shall not issue under the circumstances
of this case, inasmuch as “the prospective injunctive relief
requested by [Trustees] would not appear to be necessary in view

of our explication of the applicable law[.]” Rees v. Carlisle,

113 Hawai‘i 446, 459, 153 P.3d 1131, 1144 (2007).
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I.
The ERS provides retirement benefits to State and
county empioyees, who become members upon their.entry or reentry
into service of the State or any county. HRS §§ 88-22 (1993),

\ '
88-42 (1993). Chapter 88 of the HRS governs the operation of the

ERS and vests “general administration and the"responsibility for
the proper operation” in Trustees. HRS § 88-23 (Supp. 2002).

The system is funded by contributions from State and &ounty
employers, as well as State and county employees. See e.d., HRS ,
§§ 88-45 (Supp. 2006), 88-122 (Supp. 2006), 88-123 (Supp. 2002),°
88-125 (Supp. 2002). Pursuant to HRS § 88-127 (1993), Trustees

must hold the ERS funds “in trust . . . for the exclusive use and

benefit of the svstem and for the members of the s?stem” and

those funds “shall not be subject to appropriation for any other
purpose whatsoever.” (Emphasis added.) “The assefs of the

system are assigned to . . . (1) [t]he annuity savings fund; (2)
[t]he pension accumulation fund;[°] and (3) [t]he éxpense fund.”

HRS § 88-109 (Supp. 2006).

“Pursuant to HRS § 88-22, the ERS possesses the full

4 HRS § 88-123, entitled “Amount of annual contributions by the
State and counties,” provided that the State’s and counties’ contributions
toward the pension accumulation fund shall be determined, in pertinent part,

by allocating the sum of the normal cost and the accrued
liability contribution for (1) police officers . . . , and
(2) all other employees in the same proportion as the
aggregate annual compensation of each group employed by the
State and by each county, respectively, as of March 31 of
the valuation year.

s HRS § 88-114 (Supp. 2006) defines “Pension Accumulation Fund.”
See infra note 6.
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‘powers and privileges of a corporation . . . and by [its] name

may sue or be sued, transact all of its business, invest all of

[

its funds, and hold all of its cash and securities and other

“ Chun v. Bd. of Trs. of Emplo?ees’ Ret. .Sys. of the

Rroperty.’
State of Hawaii, 87 Héwaiﬁ.152, 162-63, 952 P.2d 1215, 1225-26

'(1998) (citation omittéd) (emphasis added). This court has
further explai%ed'that “pursuant to HRS § 88-23, ‘[t]?e general
administration and the responsibility for the proper operation of
the [ERS] . . . are vested in [Trustees]; éubject . . . to the
area of administrative control vested in the department of budget
and finance by HRS §§ 26-8 [ (Supp. 2002)] and 26-35 [(1993)1.”
Id. at 163, 952 P.2d at 1226 (footnotes omitted) (some‘brackets
in original and some added). In that regard then this court has
described the powers and duties of Trustees as “functionally
equivalent to those of the board of directors of a private
corporation and are limited only by ‘the area[s] of

administrative control’ reserved to the department of budget and

finance by HRS §§ 26-8 and 26-35.” Id. (quoting HRS § 88-23).¢

6 In Chun v. Board of Trustees of Emplovees’ Retirement Svstem of
the State of Hawaii, 92 Hawai‘i 432, 440, 992 P.2d 127, 135 (2000), this court
stated that “[wlhere a party may incur an administrative burden as a result of
an award of attorney’s fees out of a common fund, that party may have standing
to challenge and criticize the award of attorney’'s fees.” (Citing
Commonwealth of Kentucky Revenue Cabinet v. St. ledger, 955 S.W.2d 539, 542
(Ky. Ct. BApp. 1997); United Cable Television of Baltimore Ltd. P’ship v.
Burch, 732 A.2d 887, 902 (Md. 1999).). It was concluded that because the
trustees of the ERS and the ERS “would incur a greater administrative burden”
if the circuit court granted plaintiffs’ counsel’s motion “for an award of a
percentage of the future payments of the increase in retirement benefits” to
the plaintiffs, that “potential administrative burden . . . [gave] the
[trustees] and the ERS an interest in the fund” and, therefore, “the
[trustees] and the ERS had standing to challenge and criticize the award of
attorney’s fees” to the plaintiffs. Id. at 440-41, 992 P.2d at 135-36. As

discussed in more detail, infra, it would be inconsistent in light of Chun to
- (continued...)
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)

Pursuant to HRS chapter 88, Trustees owe a fiduciary
duty to the retirement system itself, as well as to members of

the‘system. Honda ex. rel. Kamakana v. Bd. of Trs. of the

Emplovees’ Ret. Svs., 108 Hawai‘i 338, 344, 120 P.3d 237, 243
[ C, :

\ ! . L]
(2005) (hereinafter, Honda II). 1In Honda 11, Trusteesf fiduciary

[

duties were described in the following manner:

HRS §' 88- 22 (1993), the statute establishing the ERS,
provides ‘that the retirement system “shall have the powers
and privileges of a corporation.” (Emphasis added.)' It is
axiomatic that a corporation’s directors and officers assume
fiduciary duties. See Chambrella v. Rutledge, 69 Haw.: 271,
274, 740 P.2d 1008, 1010 (1987) (finding that
plaintiffs-union members should not be precluded from
equitable relief in an action against defendant nonprofit
corporation for breach of fiduciary duties); Hawaiian Int'l
Fin. v. Pablo, 53 Haw. 149, 153, 488 P.2d 1172, 1175 (1971)
("It is a well esteblished rule both in Hawaii and in a
maiority of the [sltates that the relation of directors to
the corporations thev represent is a fiduciary one.”); Lum
v. Kwong, 39 Haw. 532, 538 (1952) (“The relation of '
directors to corporations is a fiduciary one and the
well-established rule both in Hawaii' and in a majority of
the [s]tates is that when fiduciaries deal with themselves
relative to their trust property the burden is upon such
fiduciaries to establish the fairness of the transaction.”);
Bolte v. Bellina, 15 Haw. 151, 153-54 (1903) (“Directors
stand towards the corporation which they represent and act
for in the relation of trustees to a cestui que trust.

They musSt act in good faith and for the interests of the
stockholders whom they represent.”); Lussier v. Mau-Van
Dev., Inc., 4 Haw. App. 359, 381, 667 P.2d 804, 819 (1983)
("A corporate director or officer occupies a fiduciary
capacity.” (Internal quotation marks, brackets, and
citations omitted.)). See also HRS §§ 414-221, -233 (1993)
(delineating standards of conduct for corporate directors
and officers).

HRS § 88-23, which creates the ERS Board, vests
the “general administration and the responsibility for the
proper operation of the retirement system and for making
effective the provisions of this part and part VII of this
chapter . . . in a board of trustees[.]” (Emphasis added.)
Trustees, by definition, are imbued with fiduciary duties.
See Black's law Dictionary 1514 (6th ed. 1990) (defining
“trustee” as “[olne who holds legal title to property ‘in
trust’ for the benefit of another person (beneficiary) and
who must carry out specific duties with regard to the
property. The trustee owes a fiduciary duty to the
beneficiary.” (Citing Reinecke v. Smith, 289 U.S. 172, 53

6(...continued)

deny Trustees standing where their administrative interest in maintaining the

viability and integrity of the retirement system is at stake.

7
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S.Ct. 570, 77 L.Ed. 1109 (1933))[.]

Id. at 343, 120 P.3d at 242 (emphases added).

| ' Under HRS chapter 88, Trustees engage .an actuary to
getermine‘thelemployers’ normal cost and accrued liability
contributions for each fiscal year. HRS §§ 88-122, 88-123.
Trustees are responsiblé for‘calculating‘the annual contributions
that the State‘aﬁd cbunties must pay into the ERS pursuant to HRS
§§ 88-122 and -123. Trustees are to certify those améunts to the
governor and the county'councils, whé must then includekthose
amounts in their annual budgets. HRS §§ 88-124 (1993), 88-126
(Supp. 2002). Trustees must also allocate the ERS’ earned
interest in accordance with HRS § 88-107 (Supp. 2006).

IT. |
The State has historically mandated that Trustees apply

earnings of the ERS funds in excess of a specified investment
yield rate of eight percent to offset the employer contributions
of the State and counties. See HRS §§ 88-107, 88-122, 88-127.
This offset was coupled with a requirement that government
employers pay any additional amount needed to meet the specified
yield rate if earnings were not sufficient to meet the rate in a
particular year. See 1925 Haw. Sess. L. Act. 55, § 7 at 63.
Trustees state that “[iln other words, excess investment earnings
iﬁ ‘peak’ years might [have been] used to offset future employer
contributions if investment earning shortfalls in ‘valley’ years

were made up by the government employers.” Trustees refer to

this practice of taking the “peaks,” also known as, earnings in
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excess of specified yield rates, as “skimming.” As set'forth in
Trustees’ complaint, “When the earnings of high-retprn years are
skimmed, . : . the ERS loses the benefit of high yields. that

would offset mérket cycles in low-return years and is denied the

N
benefit of full, 'ongoing [elmployer funding.”.

In 1994, the legislature altered thks practice to
address the rising level of unfunded ERS obligations. It amended
HRS § 88-107 (1993) to require that the excess earninés be

applied to the pension accumulation fund’ in increasing amounts, .

rather than be credited against employer contributions. 1994
Haw. Sess. L. Act 276, § 6 at 863. The legislation provided
that, after ten years, one hundred percent of any excess earnings
be “allocated and deposited in the pension accumulation fund.”
Id. Act 276 of the 1994 legislative session added, ,in part, the

following language to HRS § 88-107:

Beginning with actual investment earnings in fiscal
year 1995 in excess of the investment yield rate, to address
outstanding unfunded pension obligations, ten per cent of
such excess earnings shall be deposited in the pension
accumulation fund; remaining excess earnings shall be
applied to the amounts to be contributed under section 88-
123. In each succeeding fiscal vear, another ten per cent,
cumulatively up to one hundred per cent, of any excess such
earnings shall be similarly allocated and deposited in the

pension accumulation fund.

Id. (emphases added). The Ways and Means Committee explained

that the intent of the Committee was “to liquidate the unfunded

benefit obligations by the year 2003 and then begin to use the

’ HRS § 88-114 defines the “Pension Accumulation Fund” as “the fund
in which shall be accumulated all contributions made by the State and any
county &nd &ll income from investments and from which shall be paid all
benefits, including the bonus authorized under section 88-11, and other than
those benefits which are specifically payable from other funds.”

9
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moneys in the pension accumulation fund to provide benefits

exclusively for ERS beneficiaries.” Stand. Comm. Rep. No. 2948,

in '1994 Senate Journal, at 1171.

\' For fiscal year 1995, ERS investment yieldé were ‘

significantly below the statutory investment yield rate, and,

thus, the ERS‘faced a shortfsll of $99.4 million, which the State
and counties were‘obligated to make up in fiscal year'1997. See
Stand. Comm. Rep. No. 486, in 1997 Senate Journal; at 1092.
Despite this, the legislature further amenaed HRS § 88-107 in
1997 and eliminated the obligation of the State and counties to
make up any future shortfalls in investment Yields. See Stand.
Comm. Rep. No. 835,vin 1997 Senate Journal, at 1223.

However, Act 327, 1997 Haw. Sess. L. Act. 327, § 2 at

*

774 [hereinafter, Act 327], allowed the ERS to retain one hundred

percent of its investment earnings beginning in fiscal year 1997,

'

and accelerated the ten-year time frame within which the ERS

would be allowed to retain all of its investment earnings:

Your Committee believes that it is incumbent upon the State
to protect the financial integrity of the state retirement
program by reducing its $1.6 billion unfunded liability.
However, understanding the current fiscal crisis the State
faces, your Committee feels it prudent to eliminate the
reguirement that the state and county governments make up
the $99.4 million shortfall from FY 1995. Your Committee
also believes that the ERS must begin to retain all of its
investment earnings from FY 1997 in order to begin the

systematic licuidation of its unfunded liability.

Stand. Comm. Rep. No. 486, in 1997 Senate Journal, at 1092
(emphasis added). Thus, in 1997 the legislature amended HRS §

88-107 with the addition of the following:

In fiscal year 1996, twenty per cent of the actual
investment earnings in excess of the investment yield rate

10
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shall be deposited in the pension accumulation fund;
remaining excess earnings shall be applied to the amount
contributed under section 88-123.'") Beginning in fiscal
year 1997, one hundred per cent of the investment earnings
shall be deposited in the pension accumulation fund.

1997 Haw. Sess. L. Act 327, § 2 at 774.
N But two years after passing Act 327, the legislature
enacted Act 100, which amended HRS § 88-107 (Supp. 1998), and
retroactively reduced the amounts the State and counties
contributed to'thé ERS in fiscal years 1997 and 1998 by crediting
actuarial investment earnings in excess of ten percené of the
actuarial investment yiéld rate toward the State and county
contributions. 1999 Haw. Sess. L. Act 100, § 1 at 368. Act 100
stated that “[t]he savings realized by the State and the counties
shall be utilized for the purpose of funding‘retroéctive
cost items for [the Hawai‘i Government Employees Association
(HGEA)] and [United Public Workers (UPW)] contracts . . . and
other necessary items.” 1999 Haw. Sess. L. Act 100, § 3 at 369.

Act 100, amended HRS § 88-107, entitled “Interest,” by deleting

the bracketed text and adding the underscored language to read as

follows:

(a) The board of trustees shall annually allocate
the interest and other earnings of the system to the funds
of the system, as follows:

(1) The annuity savings fund shall be credited with
the amount of regular interest credited to
members’ accounts;

(2) The expense fund shall be credited with such
sums as provided in section 88-116; and

(3) The remaining investment earnings, if any,
shall be credited to the pension
accumulation fund.

{b) Beginning with actual investment earnings in

fiscal year 1995 in excess of the investment yield rate, to
€ HRS § 88-123 refers to the contributions to be made by the State

and counties. See supra note 3.

11
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address outstanding unfunded pension obligations, ten per
cent of such excess earnings shall be deposited in the
pension accumulation fund; remaining excess earnings shall
be applied to the amounts to be contributed under section
' 88-123. In fiscal year 1996, twenty per cent of the actual
b investment earnings in excess of the investment yield rate
shall be deposited in the pension accumulation fund;
remaining excess earnings shall be applied to the amount
\ contributed under section 88-123. In fiscal vears 1997 and
1998, actuaridl investment earnings in excess of a ten per
cent actuarial investment vield rate shall be applied to the
amount contributed under section 88-123. Beginning in
fiscal year [1997,] 1999, one hundred per cent of the
investment earnings shall be deposited in the pension

accumulation fund.
(c) The zpplication of actuarial investment earnings

to the amount contributed under section 88-123 for fiscal
vears 1997 and 1998 as provided in subsection (b) is a
one-time only provision and no law shall be enacted to again
reguire the emplovees’ retirement system to apply actuarial
investment earninags to offset the amount contributed under

section 88-123.

1999 Haw. Sess. L. Act 100, § 1 at 368 (undefscoriné and brackets
in original.) Section 1 of Act 100 took efféct retroactive to
July 1, 1996. 1999 Haw. Sess. L. Act 100, § 9 at"37o.'

As emphasized supra, instead of permitting the ERS to
retain one hundred percent of earnings beginning in 1997, as
provided by Act.327 of the 1997 legislative session, Act 100
stated that “actuarial investment earnings in excess of a ten
percent investment yield rate” in fiscal years 1997 and 1998,
would be credited against employer contributions required for
those years. 1999 Haw. Sess. L. Act 100, § 1 at 368. The ERS
would not be able to retain one hundred percent of the excess
earnings until fiscal year 1999. 1Id. There were no offsetting
benefits to the system overall, such as the State’s former
guarantee to make up deficits in bad years.

IIT.

A.

12
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On April 23, 2002, Kaho‘ohanohano, Andrade, and SHOPO
filed a class action suit on behalf of the members pf the ERS
against the State alleging that Act 100 diverted $346.9 -million
{rom the ERS, }n breach of the State’s contractual obligations to
gRS members, a#dfin violation of article XVI, section 2 of the ’
Hawai‘i Constitution. The lawsuit sought‘declaratory and
injunctive relief, and specifically (1) a declaration that Act

100 was unconstitutional and otherwise unlawful; (2) an

injunction preventing the State from taking any future actions

.
.

that would “impair or diminish” the ERS; and (3) monetary damages
in the amount of $346.9 million, plus lost earnings thereon.

On July 2, 2002, the State filed a motion to dismiss
Plaintiffs’ complaint on the grounds that (1) Plaintiffs lacked
standing; (2) the action was not ripe for adjudication; (3) the
claim for declaratory relief was moot; and (4) the‘action
involved & non-justiciable political question. Intervenor
Defendant-Appellee/Cross—Appellant/Cross—Appellee.City and County
of Honolulu (Honolulu County) and Additional Defendants-
Appellees/Cross-Appellees/Cross-Appellants County of Kauai (Kauai
County), County of Maui (Maui County), and County of Hawai‘i
(Hawai‘i County) joined the State’s motion.

On July 29, 2002, Plaintiffs filed a motion to certify
the class they represented, which the court subsequently granted
on March 14, 2003.

On August 28, 2002, Honolulu County moved to intervene

as a defendant and its motion was subsequently granted by the

13
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court.

On October 1, 2002, Plaintiffs filed their First

Amended Cémplaint in order to include two additional class

representatives, Efhan and Caravalho.

Also on October 1, 2002, Plaintiffs.filed two separate

'

hotions for partial summary 5udgment. The first motion sought a
|
declaratory juagment that Act 100 violated article XV{, section
2, and was therefore unconstitutional. The second motign
requested an order declaring that Act 100 Breached the
contractual rights with respect to the ERS.
B.

On Octobef 8, 2002, Honolulu County filed a motion to
join Trustees as a “necessary additional party” and/or in
substitution of Plaintiffs as the real party in intérest, and
sought an order of joinder of Kaua'i County, Maui County, and
Hawai‘i County ag additional defendants.

On November 15, 2002, Trustees moved to intervene.
Also on November 15, the court held a hearing and orally granted
Honolulu County’s motion as to the joinder of Kaua'i County, Maui
County, and Hawai‘i County as additional defendants and Trustees’
motion to intervene.

On December 17, 2002, Plaintiffs filed a motion for
leave to file a second amended complaint to add breach of
contract claims against the counties, which was orally granted on
January 10, 2003.

On December 31, 2002, Honolulu County filed a motion to

14
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dismiss Plaintiffs as not being the real party in interest.

Kauai County, Maui County, and Hawai‘i County joined Honolulu

County’s motion.

X On Jénuary 7, 2003, an order granting in part and
déﬁying in part Honolulu County’s October 8, 2002 motion was
filed, and Kauai County, Maui County, and Hawai‘i County were
joined as parties.

On January 10, 2003, the State‘filed a motion for
summary Jjudgment against Plaintiffs ahd Trustees on the grounds
that Plaintiffs’ claims against the State were barred by (1) the
doctrine of sovereign immunity and (2) the two-year statute of
limitations set forth in HRS § 661-5 (1993);’énd (3) as a matter
of law, Act 100 was constitutional and Plaintiffs cannot
establish that the act is contrary to or violative qf article
XVI, section 2 of the Hawai‘i Constitution. The Stéte also
argued that it was entitled to summary Jjudgment because
Plaintiffs were not employees of the State and, therefore, lacked
privity of contract with the State.

On January 28, 2003, Trustees filed their complaint
against the State challenging the constitutioﬁality of Act 100
and alleging that the act unlawfully diminished and impaired ERS
funds, :isked the actuarial soundness of the ERS, denied the ERS
members protection of the funds, and interfered with the

discretion of Trustees in the investment and reinvestment of ERS

funds.

15
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On February 27, 2003, the court held a hearing on the
State’s July 2, 2002 motion to dismiss, and Honolulu County'’s
December 31, 2002 motion to dismiss. With respecf to the State'’s

motion, the court stated: | S .

. I 'think the question before the [clourt is the

guestion of standing. And I think earlier'the [c]ourt in

' this proceeding the [clourt articulated its scope of inquiry
to be whether or not [P]laintiffs do, in fact, have certain
rightis with regard to the sound actuarial condition of the
[ERS]. I think as a result of the discussion, the [c]ourt
has come to the realization that that determination ks
probably best left to another day.

At this time, what the [clourt needs to adijudicate is
whether the individual named [Pllaintiffs have a sufficient
interest in the outcome so as to justify their prosecution
of the claims in this case. We will get into it a little
bit with regard to [Honolulu County’s] motion, but the mere
fact that monies at this time, in this action, may not
actually be paid to the [P]laintiffs doesn’t end this
court’s inquiry because there are equitable relief that is
also prayed for by the individual named [P]laintiffs.

At this time, there were references by both the
[Sltate and the [P]laintiffs to submissions contained 'in the
-- in connection with the motion for summary judgment, and I
think this court at least would be more comfortable availing
itself of that more complete record to adjudicate whether or
not the individual named [P]laintiffs have a specific right
or interest in the surplus accounts or excess earning
accounts. So the court at this time concludes that the
[Pllaintiffs do have & sufficient interest in the outcome to
justify this matter coing forward on their behalf, so the
[clourt will respectfully deny the [Sltate’s motion to
dismiss, certainly without prejudice to raising at the time
of the motions for summary judgment any and all arguments
raised at this proceeding.

(Emphases added.) “[Tlhe [c]ourt [elected] under [Hawai‘i Rules
of Civil Procedure (HRCP)] Rule 52 not to make any specific
findings of fact or conclusions of law.” It stated that “lal

simple order denying the motion for good cause is -- will be

sufficient.”
The court further ruled:

Turning to [Honolulu County’s] motion, which is the motion
regarding real party in interest. I think the [c]ourt’s
alluded to its inclination that simply because damages may
not be paid to the individuals named, that is not
dispositive of their ebility to prosecute this case in their
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own names and as representatives of a larger class. So the
[clourt is inclined to denvy that motion and all joinders.

(Emphasis added.)

'On March 17 and 18, 2003, the court held a hearing on

|
the State’s January 10, 2003 motion for summary judgment and
;iaintiffs' twp separate October 1, 2002 motions for partial
summary judgment. At the .end of the hearing, the court granted
the State’s mo%ion for summary judgment against Plaintiffs and
Trustees, and denied Plaintiffs’ motions for partial éummary
judgment. The court stated that it did not agree with £he
sovereign immunity argument and “[P]laintiffs could sue and bring
this action if in fact Act 100 were unconstitutional.” The court
also dismissed the statute of limitations argument.

The court instead found that‘there had been‘an
“insufficient showing that the Constitutional Convention of 1950
intended to restrict the State’s power and flexibility to enact
future legislatibn as long as it did not diminish or impair the
accrued benefits” and that “the phrase accrued benefits does not
include the right of the members to an actuarially sound
retirement system.” Thus, the court concluded that Act 100 was
constitutional as a matter of law. Specifically, the court
determined that “it was incumbent upon this [c]ourt to construe
the language of [a]rticle XVI, section 2 to determine whether in
fact the [P]laintiffs have a right.”

According to the court, it “elect[ed] pursuant to

[HRCP] Rule 52 not to make any specific findings of fact and
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conclusions of law but simply [to issue] an order disposing of
the motion which would incorporate any good cause shown in the
recbrd to.sustain the [c]ourt’s ruling.” 1In discdssing'thé
remaining claims, the court stated, “I still like my idea of a
dismissal withbuf prejudice that could be reipstated in the event
6f a remand. It’s cléanést.' It doesn’t prejudice anYone. I
hope to still be Ehe‘judge here if the matter comes‘b?ck down.”
On May 16,‘2003, the court entered its written “Order

Denying [the State’s] Métion to Dismiss and [Honolulu County’s]

Motion to Dismiss the Individual Plaintiffs.” The order states

in relevant part:

For good cause, 1T IS HEREBY ORDERED that  [the
State’s] Motion to Dismiss filed June 28, 2002, and &ll
joinders therewith, are DENIED without prejudice.

For good cause, IT IS HEREBY ORDERED that [Honolulu
County’s] Motion to Dismiss the Individual Plaintiffs, filed
December 31, 2002, and all joinders therewith, are DENIED

without prejudice.

The court’s June 24, 2003 written judgment confirmed
that the State’s motion for summary judgment against Plaintiffs
and Trustees was granted, and that Plaintiffs’ motions for
partial summary judgment based on article XVI, section 2, and for
breach of contract, were denied. The judgmeﬁt further specified,
“[A]1ll other claims in this action (including, without
limitation, the claims in [P]laintiffs’ Second Amended Complaint
against [Honolulu County, Kauai County, Maui County, and Hawai‘i

County]) were dismissed without prejudice, sua sponte.”

On June 27, 2003, Honolulu County filed a motion to

alter or amend the order granting the State’s motion for summary
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judgment and denying Plaintiffs’ motions for partial summary
judgment, and the June 24, 2003 judgment in favor of the State on
the basis' that Honolulu County was entitled to a judgment in its

favor. The other three counties joined in the motion. No order |,

[} !

disposing of the.motioh was entered on the record within ninety
days after the motion‘waé filed. Thus, for purposes of HRAP
4 (a) (3), the motién was deemed denied on September 25, 2003,
ninety days after the filing of the June 27, 2003 motion.

On October 24, 2003, Plaintiffs and Trustees filed
notices of appeal from the June 24, 2003 final judgment.

On November 6, 2003 and November 7; 2063,'Hawaiﬁ
County, Honolulu County, Maui County, and Kaﬁa&.County
[collectively, the Counties] filed cross-appeals from the»
June 24, 2003 final judgment in favor of the State and against
Plaintiffs and Trustees, and from the denial of (1) Honolulu
County’s June 27, 2003 motion to alter or amend, and (2) Hawai'i
County’s, Maui County’s, and Kaua‘i County’s joinder to Honolulu
County’s June 27, 2003 motion to alter or amend.®

On November 7, 2003, the State filed a cross-appeal

from the court’s May 16, 2003 order denying the State’s motion to

dismiss.

s It appears that only Kaua‘i County joined in the State’s motion
for summary judgment which is the subject of this appeal so it is unclear
whether the other Counties are proper Appellees. However, the Counties
essentially raise the same arguments in their answering briefs as the State
does. In their cross-appeals, the Counties argue that the court erred by not
granting the Counties summary judgment when it entered judgment in favor of
the State. Accordingly, the zppeals of the Counties are subject to the same
disposition as that rendered against the State.
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IV.
Initially, the State argues on‘appeél that (1) Trustees
“ldck standing to bring their complaint in intefvéntion";
620 “Plaintiffs lack standing to bring this lawsuit?}
>(3) Plaintiffs’ “actién is not ripe for adjudication”;

'(4) Trustees"and Plaintiffs; claims for declaratory relief are
moot; (5) “this lawsuit involves ‘political questiohsq and is not
justiciable”; (6) "“Trustees’ action against the State is barred
by the doctrine of sovereign immunity”; and (7) “Trustees’ action,
against the State is barred by the 2-year statute of limitations
set forth in HRS § 661-5."” We consider, first, fhe question of
Plaintiffs’ standing.

V.
As to the issue of standing, generally it has been
declared by this court that “[s]tanding is concerned with whether

the parties have the right to bring suit.” Pele Def. Fund v.

Puna Geothermal Venture, 77 Hawai‘i 64, 67, 881 P.2d 1210, 1213

(1994) (internal quotation marks and citation omitted). “‘[T]he
crucial inquiry with regard to standing is whether the plaintiff

has allecged such a personal stake in the outcome of the

controversy as to warrant his or her invocation of the court’s

jurisdiction and to justify exercise of the court’s remedial

powers on his or her behalf.’” Mottl v. Mivahira, 95 Hawaii

381, 389, 23 P.3d 716, 724 (2001) (gquoting In re Matson

Navigation Co. v. Fed. Deposit Ins. Corp., 81 Hawai‘i 270, 275,

816 P.2d 680, 685 (1996)) (emphasis added). In determining
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whether a plaintiff has standing, the court “look[s] solely to

whether [the plaintiff] is the proper plaintiff . . . , without

regard to' the merits of the allegations.” Hawaiiﬂs Thousand

Friends v. Anderson, 70 Haw. 276, 281, 768 P.2d 1293, 1298

. | '

(1989) . \ ]

"

In addition, in analyzing whether a party has standing,

“[o]ur touchstone remains the needs of justice.” Life of the

Land v. Land Use Comm’n, 63 Haw. 166, 176, 623 P.2d 431, 441

(1981) (internal quotation marks and citation omitted). Hence,
“while every challenge to governmental action has notbbeen
sanctioned, our'basic position has been that‘standiné
requirements should not be barriers to justice.” ‘;g; at.173-74,
623 P.2d at 439. Thus, “[olne whose legitimafe inferéét is in
fact injured by illegal action of an agency or officer should

have standing because justice requires that such a party should

have a chance to show that the action that hurts his interest is

illegal.” Id. at 174 n.8, 623 P.2d at 439 n.8 (internal

quotation marks and citations omitted) (emphasis added).
Moreover, “[a]t the pleading stage, general factual allegations
of injury resulting from the defendant’s conduct may suffice.”

Sierra Club v. Hawaii Tourism Auth., 100 Hawai‘i 242, 250-51, 59

P.3d 877, 885-86 (2002) (quoting Lujan v. Defenders of Wildlife,

504 U.S. 555, 561 (1992) (other citations omitted)) (brackets
omitted). Additionally, “[a]ln organization . . . has standing to
sue for injury to its own interests, separate from any injury to

its members, inasmuch as standing may be established in an
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"

individual or representative capacity.” Hawaii Med. Ass’n v.

Hawaii Med. Serv. Ass’n, 113 Hawai‘i 77, 100-01, 148 P.3d 1179,

1202-03 (2006) (citing Havens Realty Corp. v. Coléman, 455 U.S.

363, 378-79 (1982)). | L '

b

' VI.

I

Thus, “[i]ln decidiﬁg whether the plaintiff has the
requisite inte;est in the outcome of the litigation, Ve employ a
three-part test: (1) has the plaintiff suffered an actual or
threatened injury as a result of the defendant’s wrongful
conduct; (2) isithe injury fairly tréceabie to the dgfendant's

actions; and (3) would a favorable decision likely provide relief

for plaintiff’s injury." Akinaka v. Disciplinary Bd. of‘the

Hawai‘i Supreme Court, 91 Hawai‘i 51, 55, 979 P.2d 1077, 1081

(1999) (citing Bush v. Watson, 81 Hawai'i 474, 479, 918 P.2d
1130, 1135 (1996)). Furthermore, “[w]ith respect to the first

prong of this tést, the plaintiff must show a distinct and

palpable injury to himself or herself. The inijury must be

distinct and palpable, as opposed to abstract, conijectural, or

merely hypothetical.” Id. (internal quotation marks, brackets,

and citations omitted) (emphasis added). Because “the test is
stated in the conjunctive, [a plaintiff] must satisfy all three

prongs to establish its standing.” Sierra Club, 100 Hawai'i at

250, 59 P.3d at 885.

VII.
As to the State’s argument (2), the parties appear to

agree that the central issue as to Plaintiffs’ standing is the
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first prong of the Akinaka test, namely, “has the plaintiff

suffered an actual or threatened injury as a result of the

)

defendant’s wrongful conduct[.]” 91 Hawai‘i at 55, 979 P.2d at

1081 (citation omitted) (emphasis added). In its Opening Brief,
ghe State argu§5uthatweach individual Plaintiff lacks standing. .
First, the State argues that Kéhdohanohano,'who
although retired,,“has not alleged or shown that his ‘retirement
allowance’ or ‘accrued benefits’ ha[ve] actually been impaired or
diminished by Act 100.7 Specifically, the State maintains that .
Kaho‘ohanohano “admitted that[] (1) he was paid his retirement ‘
allowance under Chapter 88 of the [HRS] and (2) the ERS has not
stopped paying him his retirement allowance because of Act 100.”
Second, the State similarly contends that Andrade and
Efhan have “not alleged or shown that their ‘accrued benefits’ or
‘retirement allowance’ was actually impaired or diminished by Act
100.” The State argques that Efhan “admitted that[] (1) she has
not retired as an employee of the State or any of £he counties;

(2) she is a Class C member[!°]; and (3) she is not entitled to

receive payment of any retirement allowance under Chapter 88 of

10 HRS § 88-47 (Supp. 2002) defined Class C employees as follows:

(3) Except for members described in paragraph (1), class C
shall consist of all employees in positions covered by
Title II of the Social Security Act who:

(A) First enter service after June 30, 1984;

(B) Reenter service after June 30, 1984, without
vested benefit status as provided in section 88-
96 (b);

(C) Make the election to become a class C member as
provided in part VII; or

(D) Are former class C retirants who return to
service requiring the retirant’s active
membership|(.]
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the [HRS].” The State does not provide any specific argument as

to Andrade.
" Next, the State argues that Caravalho, “who has been a
[State] employee since March of 1998 . . . [,] was not even

eligible to receive a retirement allowance since she does not

have 10 years of credited service and has not attained the age of

[
1

62 or [obtained] 30 years of credited service and [refched] the
age of 55.”'' The State indicates that Caravalho admitted that
“ (1) she has not retired as an employee ofuthe [State] or any of
the counties; (2) she is a Class C member; (3) she dpes not have
20 years of credited service under [HRS §] 88-272 [(1993)]; and "
(4) she is not entifled to receive payment of any Fetirement
allowance under Chapter 88 of the [HRSi." Thus, the State
maintains that Caravalho “has not alleged or shown that her
‘accrued benefits’ or ‘retirement allowance’ was actually
diminished or iﬂpaired by Act 100.”

Finally, the State claims that “SHOPO has not alleged
or shown that any of its members’ ‘accrued benefits’ or
‘retirement allowance’ was actually diminished or impaired by Act

100.” The State asserts that “SHOPO admitted[] (1) under Chapter

89 of the [HRS], it was not the representative of any employee of

1 HRS § 88-281(a) (Supp. 2006) provides:

A member who has ten years of credited service and has
attained age sixty-two, or a member with thirty years
credited service who has attained the age of fifty-five,
shall become eligible to receive a retirement allowance
after the member has terminated service.
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the [State]; (2) its members were employed by the counties; and
(3) it has no knowledge as to whether or not any state or county

retiree has been denied his or her retirement allcdwance 'as a
] f

{esult of Act ;00.”
S

I

o | VIII.

Plaintiffs respond that (1) théy have “standing to sue
because [they]‘aliegé[d a] threatened injury to concrete
interests”; (2) “controlling New York law confers staﬁding”;

(3) “other state courts recognize mehbers standing”; and (4) “thex
State’s legal authority is inapt.”
| IX.

In regard to Plaintiffs’ argument kl), Plaintiffs note
that the “State’s argument focuses on only the first element of
the ‘injury in fact’ test” and that “the State’s argument reads
the phrase ‘threatened injury’ out of Hawaii’s standing
analysis.” Plaintiffs question that “if the framers of the
Hawai‘i Constitution meant to protect only the amount of the
benefits check, why would they have expressly protected ‘accrued
benefits’ from both diminishment and impairment?”

According to Plaintiffs, “[plrotection only from
diminishment would have given the ERS members all the protection
the State here argues they have standing to assert. For the
[Hawai&] Constitution’s protection against ‘impairment’ to be
given effect, impairment must be seen as what it is, an actual
injury realized today.” Plaintiffs further assert that “even
under the most stringent construction against them, the [Hawai‘i]
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Constitution’s use of the word ‘impair’ must contemplate the sort

of ‘threatened injury’ that Hewaii’s standing doctrine also

encompasses.”

\.0 ! X. . ' ,

The State cites Mottl for its assertion that Plaintiffs

Suffered no “actual or‘threafened injury” in the instant case.

In Mottl, the bniQersity of Hawai‘'i Professional AssemFly and
faculty members, some of whom were also state legislators,
brought an action against the governor and‘the State Director of .
Finance challenging their decision to reduce, the University of
Hawaii’s allotment of funds eppropriated for'a s?ecific fiscal
year. 95 Hawai'i at 385, 23 P.3d at 720. The plaintiffs‘sought
“declaratory and injunctive relief . . . to prevent the
implementation of the ‘payroll lag act.’” Id. at 3é3, 23 P.3d at
718 (citation omitted). They alleged that "“the withholding of
six million doliars from the University of Hawaii's appropriation
resulted in ‘a loss of support for working conditions, teaching
programs, research programs, discretionary support staff,
replacement of consumable items, and . . . electricity and
telephone charges[.]’” Id. at 394, 23 P.3d at 729 (ellipses in
original).

However, despite the aforementioned argument, this
court held that the individual plaintiffs lacked standing to
pursue the lawsuit because they were unable to show a “specific
and personal injury” under the Akinaka test and only alleged an

injury that was “abstract, conjectural, or merely hypothetical.”
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The plaintiffs do not attempt to prove any specific and
personal indjury but, rather, press their general proposition
that, in anv orcanization, a loss of six million dollars

from its budoet must have some negative effect on its

operations, ultimately affecting all of its emplovees. Their °

aroument calls for azssumptions or inferences that are not

supported by the record or any case law that the plaintiffs
cite. Accordinagly, the injury that the plaintiffs assert is

“abstract, conjectural, or merely hvpothetical.” Akinaka,

! 91 Hawai‘i at 55, 979 P.2d at 1081. Citizens for Protection ,
of North Kohala Coastline [v. Countv of Hawai‘i], 91 Hawai‘i ‘
[%94,]'100, 979 P.2d [1120,] 1126 [(1999)], does not abrogate
the “injury in fact” standing requirement in actions for

‘ declaratory relief affecting a public interest, but merely

mandates less demanding standards in assessing the
plaintiffs’ proof of an “injury in fact.” 1Inasmuch as the
plaintiffs have failed to demonstrate that they suffered an
injury to a recognized interest, as opposed to merely airing
a political or intellectual grievance, Akau [v. Olohana
Corp., 65 Haw. [383,] 390, 652 P.2d [1130,] 1135 ([1982)],
we hold that the plaintiffs lacked standing to pursue the
present action.

Id. at 395, 23 P.3d at 730 (some emphasis in origina1 and some
added). The State notes that with respect to a fhreatened injury
that has not yet océurred, a plaintiff must allege‘that‘he or she
is “immediately in danger of sustaininé some direct injury” and
the injury “must be both real and immediate[.]” O’éhea V.
Littleton, 414 U.S. 488, 494 (1974) (internal guotation marks and
citations omittéd).

XI.

Like the plaintiffs in Mottl, it appears that
Plaintiffs here have failed to allege a “an actual or threatened
injury” sufficient to meet the first prong of the Akinaka test.
See Mottl, 95 Hawai‘i at 395, 23 P.3d at 730. No individual
plaintiff has been able to show how he-or she has suffered an
actual or threatened “distinct and palpable injury[,]” Akinaka,
91 Hawai‘i at 55, 979 P.2d at 1081 (internal quotation marks and

citation omitted), to him or herself or how they have personally
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“suffered an injury to a recognized interest([,]” Mottl, 95
Hawai'i at 395, 23 P.3d at 730 (citation omitted) .

| ISimilar to the Mottl plaintiffs’ argumeﬁt that “a loss
Qf,six million, dollars from its budget must have somé negative
effect on its'opératiéns, ultimately affecting all of its
employees[,]” id. (emphasis in original), Plaintiffs here attempt

to show that impairiﬁg the system by removing funds‘w%ll
ultimately effect all members of the ERS. However, as this court
said in Mottl, that contention is “abstract, conjectural, or
merely hypothetical” with respect to each individual plaintiff.
Id. (internal quotation marks and citations omitfed).

XIT.

The State also cites to Retirement Board of the

EFEmplovees Retirement System of Providence v. Ciancif 722 A.2d

A\

1196 (R.I. 1999), for the proposition that Plaintiffs have “not

alleged or shown a ‘distinct and palpable injury’” to themselves
“involving a legally protected interest.” In Cianci, the
plaintiffs included a retired employee and a current employee who
brought suit because the city failed to fund the retirement
system with the amount initially recommended by the official
actuary by the city. Id. at 1197. The plaintiffs sought
declaratory relief and a judgment for mandamus ordering the city
té make payments to the retirement fund in an amount sufficient
to meet the actuarial recommendations. Id. The Cianci court
determined that the two employees lacked standing to bring the

suit because they were unable to show an “injury in fact.” Id.
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at 1198.

[Tlhe emplovees have not shown an inijury in fact since

neither has alleced nor can allege that he or she has

not received any pension benefit to which he or she is

' entitled. The retired employee has received retirement
' benefits as they become due and the non-retired

employee is not yet eligible to receive such benefits.
v : | [Further] there is no immediate threat' 'that the
' pepsion fund will become insolvent, and that there has
'been no showing that the deferment of the [cost of
living adjustment] shortfall will jeppardize any
person’s particular pension benefits at any particular
time.

] |

Id. (emphasis added).
|

Although Plaintiffs attempt to distinguish Cianci by

stating that “the Rhode Island court failed to recognize that a

‘threatened injury’ to a concrete interest is just as sufficient

to convey standing as an injury that has already occurred[,]” as

emphasized above, the Rhode Island court found that there was “no

immediate threat that the pension fund [would] become insolvent.

Id. Thus, Cianci did analyze whether the plaintiffé‘suffered a
threatened injury by failing to fund the system.

Cianci is instructive. Like the Cianci plaintiffs,
Plaintiffs are retired and current employees challenging the

State’s failure to fund the retirement system but are unable to

”

show that they have “not received any pension benefit to which he

or she is entitled[,]” nor have they been able to show any

“immediate threat that the pension fund will become insolvent[.]”

Id. Thus, Cianci supports the conclusion that Plaintiffs here

lack standing.

XIITI.

Plaintiffs note that “[t]his court recently confirmed
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that a plaintiff need not ‘wait until its concrete interests were

injured’ before bringing suit; the plaintiff need only show that

it has concrete interests that will be injured if the threat

materializes.”. (Citing Sierra Club, 100 Hawai‘i at 252 n.16, 59
p.3d at 887 n.16:). éut as the State notes, ﬁahdohanohano is |
retired and his retirement allowance under Chapter 88 has not
been reduced o; sfopped as a result of Act 100. Alth?ugh he does
not have to wait “until [his] concrete interests were injured[,]”

Kaho‘ohanohano has not shown he faces a “threatened injury as a

result of [the State’s] conduct.” Sierra Club, 100 Hawai'i at

252 n.16, 59 P.3d at 887 n.16 (internal quotation marks,
emphasis, brackets,‘and citation omitted). He has not‘aileged
that his benefits are likely to be reduced, delayed, or stopped

t

as a result of Act 100.

As to those plaintiffs that are currently employed,
obviously, becaﬁse they are not retired, they are not yet
receiving retirement benefits. Efhan admitted that she was not
yet eligible to receive such benefits. The same is true of
Caravalho, who has also not yet obtained the ten years of

credited service required under HRS § 88-272.'? Thus, their

12 Pursuant to HRS 88-272, “credited services” includes:
(1) Service by an employee rendered since becoming a
member;
(2) Service credited under part II as a class A or class B

member for members who make the election described in
section 88-271(a);

(3) Service for members who return to service in the
manner described in section 88-271(b);
(4) Service in the armed forces as provided by subpart E

of part II; provided that the service shall be
{continued...)

30



**+FOR PUBLICATION IN WEST'S HAWAI'I REPORTS AND PACIFIC REPORTER®**#

claims are further removed than those of Kaho‘ohanohano énd they
have made no showing that their retirement benefits are likely to
be ;educed,‘delayed, or stopped as a result of Act'lOO.‘ Finally,
§§|to SHOPO, the labor organization representing police officers’
whose members are empnyed by the counties of Honolulu, Kaua‘i,
Maui, or Hawai‘i, it admitted that it has “no4knowledge as to
whether any [S]tate 6r county employee had been denied his or her
retirement allowance as a result of Act 100.” SHOPO éoes not
allege that any of its members have nét received their retirement’,
benefits or are currently in danger of not receiving them. Thus,
SHOPO has been unable to show an “actual or fhreétenéd injury” to
itself or its members that is “distinct and palpable[.]”
Bkinaka, 91 Hawai‘i at 55, 979 P.2d at 1081 (internal guotation
marks and citation omitted).
XIV.
Plaintiffs rely on the testimony of their actuarial

expert as evidence of an injury to all Plaintiffs. However,

Plaintiffs’ expert, Mark Johnson (Johnson), although fully

12(,..continued)
credited at no cost upon certification by the system;
(5) Mandatory maternity leave as provided in part II;

provided that such service shall be credited at no
cost upon certification by the system;

(6) Service rendered prior to becoming a class C member as
described in section 88-51 that is not included in
paragraphs (1) to (5); provided that the service shall
be credited at no cost. Upon certification by the
system, that service shall be credited at the rate of
one month of service credit for each month of service
rendered following the return to membership; and

(7) Unused sick leave as provided in section 88-63;
provided that any additional service credit shall not
be used in determining eligibility for retirement or
for any other purpose as & class C member.
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explaining how the diversion of $346.9 million impaired the
retirement ' system itself, does not show how each individual

| '
pPlaintiff faces an “actual or threatened injury.”

|

\ Plaintiffs argue that diminishing ERS assets “postponed

‘the day when ehpioyee‘contributions could be decreased or
sﬁspended; increased the risk of nonpayment, partial payment, or
delayed payment of benefits; and made it more likely that there
would be further deferrals or diversions of employer
contributions in the future[.]” Johnson stated that, “[bly
diverting $346.9 million from the ERS, the legislature lessened
the possibility ofvmembers receiving benefit“enhéncements in the
future.” He further explained that some ex;mpleS'of “beﬁefit
enhancements” from other states include‘the provision of
additional benefits after 30 years of service, cred;t in pension
formula for unu§ed sick leave, increased minimum benefit for
current retirees, and automatic cost of living increases.
Because Plaintiffs have not put forth any evidence they would
have received, or were entitled to, these benefits, the alleged
injury is speculative.

Johnson further recounted that in some other states,
where a retirement system is “fully funded,” the retirement
system suspends employee and employer contributions. Thus he
argued that “the diversion of $346.9 million from the ERS
postpones the day when employee contributions could be decreased

or suspended.” However, like enhanced benefits, there is no

evidence presented of when and if the ERS would become fully
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funded and suspend employee contributions. To conclude that
Plaintiffs face a threatened injury because “Act 100 postpones
the day” when their contributions “could be decreased or

suspended” does not rise to the level of an “actual or
\ ! l' '
\

threatened” injury. Akinaka, 91 Hawai‘i at 55, 979 P.2d at 1081

.
'

(citation omitted).

Finally, Johnson stated that “[t]lhe diversion of $346.9
million from the ERS increased the system’s unfunded liability”;
thus, he contended tﬁat‘“Act 100 and bther history involving the.x
State’s funding of the ERS mark a disturbing trend that could .
lead, in the not unforeseeable future, to a delay or reduction in
the payment of pension checks to some or all of the members.”
Once again, while this trend is disturbing, & prediction that Act
100 “could lead, in the not unforeseeable future, to a delay or
reduction” in retirement payments is not sufficient to rise to
the level of a threatened injury as to an individual Plaintiff on
this record.

XV.

In connection with their first argument, regarding the
plain language of article XVI, section 2, while both
“diminishment” and “impairment” describe different adverse
consequences, Plaintiffs have nonetheless been unable to show
sufficient, distinct, and personal injury here. As was explained
previously, this court cannot ascribe standing simply because “we
are cbgnizant of the concerns raised by [Plaintiffs.]” Sierra

Club, 100 Hawai‘i at 250, 59 P.3d at 885. Plaintiffs must be
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able to show that they have “suffered an actual or threatened

injury as a result of [the State’s] conduct([,]” and for the

foregoing reasons, that has not been demonstrated here.

| XVI.

In regard to Plaintiffs’ argument (2), Plaintiffs arqgue

that “[tlhe law explicitly pfbvides that membership in the ERS

commences as of the date of hire, [HRS § 88-42,] . . ﬂ [alrticle
XVI, section 2 provides that membership in the system is a
‘contractual relationship[,]’” and “[s]tanding to enforce the
‘contractual relationship’ recognized by theH[HawaiﬁJ

Constitution was decided under New York law before Hawai‘i

statehood.” (Citing Birnbaum v. New York State Teachers’ Ret.

Sys., 152 N.E.2d 241 (N.Y. 1958).).

In Birnbaum, the plaintiffs brought an ac%ion for a
declaratory judgment “on behalf of themselves and all other
school teachers‘in the State of New York similarly situated.”
Id. at 243. The plaintiffs challenged the validity of adopting a
particular actuarial table for computing the annuity benefits of
the members. Id. They argued that the new table constituted “a
breach of the contractual relationship established by [the New
York constitutional pension provision] as to members of the
retirement system[.]” 1g; New York’s highest court rejected the
defendants’ argument that the plaintiffs did not have standing.

Neither of the plaintiffs has resigned or applied for
retirement. Also recognized, is the possibility as urged by
the defendant, that one or both of the plaintiffs may cease
their employment as teachers in the public school prior to
attaining retirement status, in which event they could
withdraw their accumulated contributions to the pension
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system and the mortality tables in effect would have no
bearing. However, the security offered by membership in the
retirement system is generally recgarded as an inducement to
emplovment in state service or in the public schools. The
value of retirement benefits and prospective rate'of
‘pavment, especially in the face of continued inflation, is.
of vital concern to the plaintiffs and might well be the
determining factor in their decision to continue in the
teaching profession or seek more lucrative employment.

: : :

\
Id. (emphasis added) . " Birnbaum further stated that “[bly the

constitutional amendment the people detefminea to confer
contractual pféteétidns upon the benefits of pension and
retirement systems of tﬁé State and of the civil diviéions
ﬁhereof, and to prohibit their diminufion or impairment prior to
retirement.” Id. at 244-45.

Assuming, araouendo, that Birnbaum éuppérts'conferring
standing on Plaintiffs bécause'of tﬁe “;ontractual relationship”
clause in our own pension'provision,.we need not aécepﬂ Birnbaum
as persuasive 1in this case because we.employ our own “injury in
fact test” in determining standing. The Birnbaum court’s
standing analysis appears to be limited to affirming the lower
court’s conclusion that the pension system served as an
inducement to employment and did not include an analysis that in
any way resembled the Akinaka test that we employ. See supra.

XVIT.
In regard to Plaintiffs’ argument (3), Plaintiffs focus

on DombroWski v. City of Philadelphia, 245 A.2d 238 (Pa. 1968).

Théy argue that in that case, where a city employee; who would
not be eligible for retirement  for another six years, sued to

compel the city to make necessary appropriations to the
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retirement system, the Supreme Court of Pennsylvania determined
that the employee’s “vested right to his retirément,benefits,'and
his.contréctual relationship to the city and its retirement
qutem are interests he does not share with the general public
aﬁd which he holds independent of the public.”?® Id. at 244.

"

Dombrowski involved an “action. in mandamus.” The

[}
mandamus statute in that case stated that a writ “shall issue on

‘ [
the application of any person beneficially interested.” 1Id. at

242 (emphasis added). The case law interpreting that sfatute
declared that “the relevant [standing] inquiry [was] whether the
private plaintiff possesses an interest which.is‘not shared by
the public at large.” Id. Thus the standing standard did not
resemble the Akinaka test and did not‘require any ;howing of
injury but only that the person be “beneficially interested” dr
possess “an interest which is not shared by the public at large.”
Id. Thus, Dombrowski is not persuasive in én analysis of
Plaintiffs’ standing.

XVIII.

13 The State argues Dombrowski is distinguishable because
(1) “Plaintiffs are not seeking mandamus relief (having filed this lawsuit
close to three years after the effective date of Act 100 and after Act 100 has
already been implemented)”; (2) “there was a specific charter provision
mandating the city council to set up an actuarially sound pension and
retirement system covering all officers and employees of the City” and “no
such provision exists here”; (3) Dombrowski did not involve a situation where
the ERS law, for over 70 years, allowed for the correction or adjustment of
the public employers’ contributions in a single subsequent year”; and
(4) “Plaintiffs did not submit any admissible evidence showing that the ERS is
actuarially unsound or was made unsound by Act 100.”

Although Dombrowski is somewhat factually similar to the cese at
hand in that a city employee who was not yet eligible for retirement sued to
compel the city to make necessary sppropriations to the municipal retirement
system, the standing analysis employed by that court was very different than
the analysis required here as noted above.
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Doubtless, Plaintiffs perfofmed a service for‘the
retirement system and future retirees by'filing a suit that the
Trustees ma§ have been obligated to bring in the ﬁiist place.
However, as indicated herein, Plaintffs lack legal standing to

Bring the suit. [For the foregoing reasons, Plaintiffs do not

meet the “actu;l or threatened injury” requir;ment to show

standing in this case. Thus, analysis of the other two prongs of

the Akinaka test are not necessary. Plaintiffs do noé provide

any argument that would indicate that the second and third prongs

of the Akinaka test have been satisfied.‘ '
| XIX.

As to the Trustees’ standing and State’s a:gumgnt (1),
it should be noted that this issue is raised for thé fiist time
by the State on appeal, and was thus ﬁot addressed by the court.
Nonetheless, “[b]ecause standing is a‘jurisdictional issue that
may be addressed at any stage of a case, an appellate court has
jurisdiction to resolve questions regarding standing, even if

that determination ultimately precludes jurisdiction over the

merits.” Keahole Def. Coal., Inc. v. Bd. of land & Natural Res.,

110 Hawai'i 419, 427-28, 134 P.3d 585, 593-94 (2006) (citing

United Pub. Workers, Local 646 v. Brown, 80 Hawai‘i 376, 379, 910

P.2d 147, 150 (App. 1996)).

XX.
As to the first prong of the three-part Akinaka test,
Akinaka, 91 Hawai'i at 55, 979 P.2d at 1081, it is preliminarily

observed that, to reiterate, the ERS has “the powers and
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privileges of a corporation[.]” HRS § 88-22. The ERS “may sue
or be sued, transact all of its business, invest all of its

funds, and hold all of its cash and securities and othef

property” in its own name. Id. Trustees are charged with “[t]lhe

} 1

general administration and the responsibility‘for the proper

6peration of the retirement system and for making effective the

1 I

provisions of this part and part VII'* of this chaptér;.]" HRS §
§8-23. In that regard, “[ilt is axiomatic that a corporation’s
directors and officers éssume fiduciary duties.” Honda II, 108
Hawai‘i at 343, 120 P.3d at 242 (citations omitted).

As recounted previously, the ERS funds are funded
through employee and employer contributions, and investmént
earnings. In this:respect, Trustees “shall be trustees of the
several funds of the system and may invest and reinvest such

funds as authorized by this part and by law from time to time

provided.” HRS § 88-110 (1993); see Honda II, 108 Hawai‘i at

344, 120 P.3d at 243.

Furthermore, “any and all sums contributed or paid from
whatever source to the system for the funds created by this part,
and all funds of the system including any and all interest and
earnings of the same, are and shall be held in trust by
[Trustees] for the exclusive use and benefit of the system and
for the members of the system and shall not be subject to

appropriation for any other purpose whatsoever.” HRS § 88-127;

14 Part VII governs retirement for class C public officers and
employees.
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see Honda II, 108 Hawai‘i at 344, 120 P.3d at 243. Hence,

“Trustees, by definition, are imbued with fiduciary duties.”

Honda II, '108 Hawai‘i at 343, 120 P.3d at 242 (citations omitted)
_— .

As we have stated, “[Trustees] owe[] a ‘trust’ duty to not just
|

\ ‘ ! '

the ‘system’ as a whole . . . but to ‘members of the system’ as

"

well.” Id. at 344, 120 P.3d at 243 (emphasis in original).
Hence, “[i]t is within the power, and is the duty, of a
trustee to institute action and proceedings for the pgotection of
the trust estate and the enforcement of claims and rights
belonging thereto, and to take all legal steps whichvmay be
reasonably neceésary with relation to those ébjectivés[,]”

Brisnehan v. Cent. Bank & Trust Co., 299 P.2d 113, 115 (Colo.

1956) (citation omitted). Moreover, “[it] is alwaQs the duty of

a trustee to protect the trust property, and for that purpose

institute actions, intervene in actions pending, and, in any
other way, in accordance with orderly procedure, protect such

property.” Brenizer v. Supreme Council, Roval Arcanum, 53 S.E.

835, 838 (N.C. 1906) (emphasis added). Thus, charged with
general administration and responsibility for the proper
operation of the retirement system, and the protection of the

res, Trustees have a legal duty to protect the pension

accumulation fund from diminishment and impairment, for the
viability of the retirement system itself.

XXI.
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On the face of their complaint,'® it appears that

18 ' Trustees’ complaint reiterates certain foundational matters
discussed supra with respect to HRS chapter 88.
) ‘ BACKGROUND ‘ ,

Cla. Pursuant to [HRS clhapter 88, [Trustees] hold[]
all funds of the system, and any and all interest and
earning thereon, for the “exclusive use and benefit of the

system and for the members of the system . . . .” [(Quoting
HRS § 88-127.).]
15. Pursuant to [HRS clhapter 88, [Trustees] ha[ve]

the authorityv and discretion to invest and reinvest the
funds as authorized by [clhapter 88. '

16. Pursuant to [HRS clhapter 88, [Trustees are]
vested with the ceneral administration and responsibility
for the proper operation of the ERS.

17. Pursuant to [HRS] § 88-122, [Trustees] engagel]
an actuary. Based on regular and such mortality and other
tables as are adopted by [Trustees], the actuary, on the
basis of successive annual actuarial valuations, determines
the [elmployers’ normal cost and accrued liability
contributions for each fiscal year.

18. ' [Trustees are] reguired annually to allocate the
interest and other earnings of the ERS to the funds of the
system in accordance with [HRS] § 88-107.

19. Throuchout most of the historv of the ERS, the
Hawaii Lecislature has mandated that [Trustees] apply
investment earnings in excess of a specified vield rate to
offset the [elmployers’ contributions to the ERS funds.
This practice is sometimes called “skimming.”

20. When the earnings of high-return vears are
skimmed, however, the ERS loses the benefit of high vields
that would offset market cvcles in low-return vears and is
denied the benefit of full, ongoing [elmplover funding.

(Emphases added.)
Thereafter, the complaint sets forth the relevant subsequent

amendments to HRS chapter 88, by Act 276 and Act 327:

22. Bct 276 of the 1994 lLegislature variously
amended [HRS clhapter 88 to reduce the degree of skimming.
BEct 276 reduced the amount of investment earnings to be used
to offset the [e]lmployers’ contributions and increased the
amount of investment earnings to be retained by the ERS.

23. Act 327 of the 1997 Legislature amended [HRS]

§ 88-107 to provide that “[bleginning in fiscal year 1997,
one hundred percent of the investment earnings shall be

deposited in the pension accumulation fund.” Thus, Act 327
prohibited skimming.
24. Notwithstanding the provisions of Act 327

(1997), the ERS was not allowed to retain 100% of the
investment earnings for the fiscal years 1997 and 1998. Act
100 of the 1999 Lecgislature retrcactively reduced the amount
of investment earnincs that the ERS could retain, providing
that “[i]n fiscal years 1997 and 1998, actuarial investment
earnings in excess of a ten percent actuarial investment

yield rate shall be applied to the amount contributed [by
(continued...)
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15(...continued)

the [employers.]” [(Quoting 1999 Haw. Sess. L. Aét 100, § 1
at 368.1]) | »

(Emphases added.)
Trustees then alleged that Act 100 of the 1999 legislature

wiolated article XVI, section 2 of the Hawai‘i Constitution:
. ' .
' 25, Act 100 was enacted to make additional funds
available to [elmployers. Section 3 ‘of Act 100 states][,]
“The savings realized by the State and the counties under
this Part shall be utilized for the purpose of funding
retroactive cost items for HGEA and UPW contracts expiring
on or before June 30, 1999, and which have been approved
under [HRS §] 889-10(b) . . . and other necessary items.”

28. By virtue of their constitutionally guaranteed
contractual rights to accrued benefits “which shall not be
diminished or impaired,” and provisions of [HRS clhapter 88,
members of the ERS are entitled to an actuarially sound
retirement svstem and to protection of funds held by or
committed to the ERS. [ (Quoting Haw. Const. art. XVI, §
2.)]

29. In retroactively diverting the 1997 and 1998
investment earninas from the ERS to the [elmplovers, the
State unlawfully diminished and impaired the ERS funds;
unlawfully risked impairment of the actuarial soundness of
the ERS; unlawfully denied the members the protection of the
funds to which they are entitled as a matter of law; and
unlawfully interfered with and impaired the discretion of
[Trustees] in the investment and reinvestment of the funds
of the ERS.

(Emphases added.) ‘
Accordingly, Trustees made two claims. Their first claim for

declaratory relief stated:

FIRST CLAIM OF RELIEF - DECLARATORY RELIEF

32. [Trustees] seek[] a declaratory judament that
Act 100 was and is in violation of [alrticle XVI, [slection
2 of the Hawaii State Constitution.

33. [Trustees] seek[] a declaratory judgment that,
in diverting investment earnings from the ERS, Act 100
unlawfully interfered with and impaired the discretion of
the [Trustees] in the investment and reinvestment of the
funds of the ERS.

(Emphases added.)
Their second claim for injunctive relief stated:

SECOND CLAIM OF RELIEF - INJUNCTIVE RELIEF

38. Part I, [s]ection 1 of Act 100 purports to
prohibit future skimming. It provides that the application
of excess actuarial investment earnings to offset employer
contributions ™. . . is a one-time only provision znd no law
shall be enacted to again require the employees’ retirement
system to apply actuarial investment earnings to offset the
(continued...)
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15(,..continued)
dmount contributed [by the [e]mployers] under [HRS §] 88-

'123." i
. 39. The foregoing assurance of [s]lection 1 is

illusory. There is no guarantee that the State will abide
\ by the above-stated restriction against skimming any more
than it abided by the provisions of Act 327 (1997).
40. The ERS has suffered and will continue to suffer
loss, injury, and damage attributable to the application of
R excess actuarial investment earnings as an offset against
lelmployer contributions by Act 100. [Trustees] is entitled
to infjunctive relief because there is no adequate remedy
available at law and no other adeguate remedy available in
eguity. ’ .
41. The investment earnings of high vield vears are
needed to offset, in whole or in part, the investment
experience of low-return vears. Full, ongoing [elmplover
funding, undiminished by skimming, is needed to assure
stability and operation of the ERS on an actuarially sound

basis.

42. When all or any portion of the ERS’ investment
earnings are applied as an offset against [elmplover
contributions, the ERS is deprived of the stability and
security intended by the Hawaii State Constitution and
Hawaii law.

43. L renewed pattern of legislative skimming
enabling the [elmplovers to apply all or any portion of the
ERS’ investment earninas as an offset against their periodic
contributions will result in irreparable injury to the ERS
and unlawful impairment of the contractual rights of the
members.
44, Accordingly, [Trustees] seek[] injunctive relief
enjoining the State and its officers and agents from any
further skimming the [sic] ERS' investment earnings and from
taking any other further action that (a) will diminish,
impair or otherwise obligate the ERS’ actuarial investment
earnings; or (b) will reduce the [e]lmployers’ periodic
contributions as determined by [Trustees’] actuary in
accordance with [c]hapter 88 and sound actuarial practice;
or (c) otherwise will impair the contractual rights of the

members.

(Emphases added.)
As to their first claim, Trustees requested several declarations

of law. Trustees

prayled] that the [clourt enter an order, decree and
judgment in favor of [Trustees] as follows:

A. Declaring that Act 100 of the 1999 State of
Hawaii Legislature was and is in violation of [a]rticle XVI,
section 2 of the Hawaii State Constitution;

B. Declaring that Act 100, in diverting actuarial
investment earnincgs from the ERS, unlawfully interfered with
and impaired the discretion of [Trustees] in the investment
and reinvestment of the funds of the ERS.

C. Declaring that, under [a]rticle XVI, [s]ection 2
of the Hawaii State Constitution and applicable law, the
members of the ERS are entitled to an actuarially sound

retirement system, such that the system may be operated by
(continued...
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Trustees have sufficiently alleged “an actual or threatened
injury as a result of the [State’s alleged] wrongful conduct.”

See Akinaka, 91 Hawai‘i at 55, 979 P.2d at 1081 (citation

omitted) .
\, N 1

[}
First, '‘as Trustees allege in paragraph 20 of the

complaint, “[w]hen earnings of high-return years are skimmed,
however, the ERS loses the benefit of high yields that would
offset market cycles in low-return years and is denied the

benefit of full, ongoing [e]lmployer funding.” Such an

*(...continued) ‘
[Trustees] pursuant to the determinations of an actuary

engaged by [Trustees] and is funded annually at a level not
lower than the normal cost of the plan plus the amount of
actuarially determined accrued liability contributions;

D. Declaring that, under [a]rticle XVI, section 2 of
the Hawaii Constitution and applicable law, an actuary
engaged by the [Trustees], acting on regular interest and
such mortality and other tables as may be adopted by
[Trustees], shall determine the [e]mployers’ normal cost and
accrued liasbility contributions for each fiscal year without
interference or impairment on the part of the State;

E. Declering that, under [alrticle XVI, section 2 of
the Hawaii Constitution and applicable law, the State and
its officers and agents are prohibited from skimming the
ERS’ investment earnings and from taking any other or
further action that (a) will diminish, impair, or otherwise
obligate the ERS’ actuarial investment earnings; or (b) will
reduce the [e]lmployers’ periodic contributions as determined
by [Trustees’] actuary in accordance with [c]hapter 88 and
sound actuarial practice; or (c) otherwise will impair the
contractual rights of the members|.]

(Emphasis added.)
As to their second claim, Trustees requested a permanent

injunction against diminishment or impairment of ERS obligations by way of
“skimming” and by the improper reduction of employer contributions:

F. Enjoining the State and its officers and agents
from any further skimming the ERS’ investment earninas and
from taking any other or further action that (a) will
diminish, impair, or otherwise obligate the ERS’ actuarial
investment earninags; or (b) will reduce the [elmplovers’
periodic contributions as determined by [Trustee’s] actuary
in accordance with [clhapter 88 and sound actuarial
practice; or (c) otherwise will impair the contractual
rights of the members;

(Some emphases in original and some added.)
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allegation, if taken as true, sufficiently establishes an injury-
in-fact for purposes of standing, in that the ability of the ERS
to'offseg “low-return years” both in the past and in theé future
RSoadversely altered. Because “[f]ull onéoing [e]mployer funding

| is needed to assure stability and opergtion of the ERS on
'an actuarially sound basis,”las Trustees.state in paragraph 41

|

and reiterate in paragraph 42, it would be legally imperative for
Trustees to bring suit and to question the validity of any
statute which negatively impaired the ERS"continued stability
and operation.

Second, Trustees alleged that they”had‘a reasonable
expectation of retaining all investment earnings in reliance on
Act 327, which states that “[bleginning in fiscal year 1997, one
hundred per cent of the investment earnings shall bé deposited in
the pension accumulation fund.” 1997 Haw. Sess. L. Act 327, § 2
at 774. Act 166 removes that expectation and thus inhibits
Trustees’ discretion in making investment choices that would be
in the best interests of the ERS and its members.

Third, Trustees further claimed that by the enactment
of Act 100, the State “unlawfully diminished and impaired the ERS
funds,” including investment earnings for fiscal years 1997 and
1998, in a retrospective fashion. Such impairment, Trustees
claim, “deprives [the ERS] of the stability and security intended
by the Hawai'i State Constitution and Hawai‘i law.”

Fourth, Trustees alleged that in addition to article

XVI, section 2, “members of the ERS are entitled to an
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actuarially sound retirement system and to protection of funds
held by or committed to the ERS” under “provisions of [HRS
c]hépter 88.” Under such circumstances, Trustees 'rightfully
maintain that they are legally obligated to protect'the system
V! : | '

ahd, thus, wou}d.have'standing to challenge Act 100 in their

capacity as fiduciaries.'® (Cf. Hawaii Medical Assoc., 113 Hawai‘i

at 103-04, 148 'P.3d at 1205-06 (stating that the organization’s
allegation that the defendant’s “conduct has frustratéd [the
organization’s] pursﬁit-of its underlying purpose, because [the
defendant’s] alleged wrongful practices have threatened its

members’ ability, inter alia, to provide medically necessary

healthcare services and fulfill other aspects of their patients’
care . . . sufficiently alleged direct injury to itéelf” and,
therefore, that the organization “possesse[d] standing to bring
suit on its own behalf as an organization to address that injury”
(footnote and citations omitted)).
XXIT.

The continuing injuries Trustees assert are manifested
by the ERS reports for the fiscal years 2002, 2003, 2004, and
2005. Inasmuch as these reports are a matter of public record,

and appropriate for judicial notice, their significance bears

1€ As we have said previously, “[aln organization . . . hes standing
to sue for injury to its own interests, separate from anv injury. to its
members, inasmuch as standing may be established in an individual or
representative capacity.” Hewaii Medical Assoc., 113 Hawai‘i at 100, 148 P.3d
at 1202 (citation omitted) (emphases added). To make clear, regardless of the
fact that Pleintiffs lack standing, Trustees have standing to challenge Act
100 in their cepacities as fiduciasries. See discussion supra and infrs.

45



*+*FOR PUBLICATION IN WEST'S HAWAI‘I REPORTS AND"PACIFIC REPORTER®**+#

directly on the instant matter.!” See Lee v. City of los
Angeles, 250 F.3d 668, 689 (9th Cir. 2001) (noting that judicial
notice may be taken of public records). Administfative'reports

c@ﬁ also be subject to judicial notice. See, e.q.,.Brown V.

Valoff, 422 F.3d'926, 933 & n.9 (9th Cir. 200p) (taking judicial

notice on appeal of an administrative bulletin); Mack v. S. Bay
[}

Beer Distribs., Iﬁc., 798 F.2d 1279, 1282 (9th Cir. 1%86) (court

may take judicial notice of records and reports of state

administrative bodies); see also State v. Vliet, 95 Hawai‘'i 94,

112-13, 19 P.3d 42, 60-61 (2001) (taking judicial notice on

appeal of federal agency report in order to ascertain the

validity of a scientific principle); Kyllo v. United States, 533
U.S. 27, 36 n.3 (noting, apparently sua 5ponte, the feasibility

of “through-the-wall” technologies by citing to an internet

website of a government agency in a Fourth Amendment challenge to

'

a government search).
It is noteworthy that for fiscal year 2002, the ERS

expressed the following concerns to the Governor:

We are concerned about the unfunded accrued liability['®]

m Under Hawai‘i Rules of Evidence (HRE) Rule 201 (1993), judicial
notice may be taken of facts “either (1) generally known within the
territorial jurisdiction of the trial court, or (2) capable of accurate and
ready determination by resort to sources whose accuracy cannot reasonably be
guestioned.” HRE 201 also provides that “[a] court may take judicial notice,
whether requested or not,” “at any stage of the proceeding.”

1€ The ERS describes “unfunded accrued liability” as “the difference
between the total present value of future benefits and the actuarial present
value of future normal costs” and that “the unfunded actuarial accrued
liability (URRL) is the excess of the actuarial accrued liability over the
actuarial value of assets.” Employees’ Retirement System of the State of
Hawai‘i, Comprehensive Annual Financial Report For the Fiscal Year Ended June

30, 2004 at 82 (Dec. 13, 2004). The ERS explains that “[t]he percentage
(continued...)
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which increased from $991 million in June 2001 to $1.8
billion in June 2002 on an actuarial basis. When using the
fair value of assets, the unfunded accrued liability was in
excess of $3.3 billion. The use of ERS investment earnings
' to help balance the State and county governments’ 'budgets

I and the necgative investment returns over the past two vears
primarily contributed to the increase of the unfunded

, accrued liability.

.

ﬁhployees’ Retirgment System of the State of Hawaiﬁ#

! |

Comprehensive Annual Financial Report [(hereinafter ERS Financial

Report)] For the Eiscal Year Ended June 30, 2002 at 4 (Dec. 2002)
[
(emphasis added) .

The following year, the ERS reiterated its concerns as

follows:

While we are encouraged by the positive results, we remain
concerned about the unfunded accrued liability, which
increased from $1.8 billion in June 2002 to $2.9 billion in
June 2003 on an actuarial basis. The primary reason for the
increase in the unfunded accrued liability was the nedative
investment returns over the prior two years.

ERS Financial Report For the Fiscal Year Ended June:30, 2003 at 4

(Dec. 8, 2003).' 1In 2004, the ERS submitted its report and

18 (., .continued)
computed by dividing the actuarial value of net assets available for benefits

by the actuarial accrued liability is generally referred to as the ‘funded
ratio.’ This ratio provides an indication of the funded status of the ERS on
a going-concern basis and generally the greater the percentage, the stronger
the pension trust.” Id. at 10.

18 It has been held that the general rule that an appellate court is
limited to the records and facts in the lower court’s proceedings, “is subject
to the right of an appellate court in & proper case to take judicial notice of
new developments not considered by the lower court.” Landy v. Fed. Deposit
Ins. Corp., 486 F.2d 139, 151 (3d Cir. 1973) (citing 31 C.J.S., Evidence § 13,
at 842 (1964)); see also Brvent v. Carleson, 444 F.2d 353, 357-58 (9th Cir.
1971) (taking judicial notice of developments since appeal, including, inter
alia, relevant administrative action and a decision of a state court in a
related matter); cf. Scherer v. Ecuitesble Life Assurance Soc’yv of U.S., 347
F.3d 394, 402 (2d Cir. 2003) (stating that “it is appropriate for this court
to affirm the district court by taking judicial notice of state court records
which leave no doubt as to the correctness of the district court’s

determination” (citations omitted)); Rothenberg v. Sec. Mamt. Co., 667 F.2d
958, 961 n.8 (1llth Cir. 1982) (citing subsequent development in related state
case and explaining that “[w]le are . . . free to take judicial notice of

subseguent developments in ceses that are a matter of public record and are

relevant to the appeal”).
(continued...)
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stated as follows:

The ERS’ unfunded actuarial accrued liability increased to .
$3.5 billion from $2.9 billion on June 30, 2003., The [UAAL
is primarily the result of unfavorable investment returns in
FY 2001 and FY 2002, and the previous use of the ERS' excess
investment earninags to reduce State and county qovgrnment

\ contributions to the ERS.

I

+ . . .
ERS Financial Report For the Fiscal Year Ended June 30, 2004 at 9

.

kDec. 13, 2004) (emphésis added). Yet again, for 2005, the

following was reported:
I

We are pleased to report that total assets grew to $9.2

billion as of June 30, 2005 and our investment portfolio

generated an 11.3% return during the past fiscal year.

While we are encouraged by the positive earnings, the

actuarial funded ratio declined to 68.6% at the end of the

fiscal year. This is primarily the result of the past

diversion of excess investment earnings which prevented the

ERS from establishing a rainy day fund for the vears of poor

investment returns.

ERS Financial Report For the Fiscal Year Ended June 30, 2005 at 5

(Dec. 29, 2005) (emphasis added).?

In sum, the ERS reports indicate that becéuse of the
legislature’s diversion of excess investment earnings to
reduction of employer contributions, the ERS has continued to
suffer a large unfunded actuarial liability which in turn has and
continues to diminish the investment opportunities available to

the ERS, and prevented the ERS from “establishing a rainy day

fund for the years of poor investment returns.” Accordingly, the

19(...continued)
This case is a “proper case” for judicial notice of subsequent

events inasmuch as the issue of standing is only raised on appeal, and the
parties were unable to develop the record regarding the ERS’ standing. Hence,
the ERS reports of 2002 to 2005 may be judicially noticed.

20 The same report also reflects that the UARL of the ERS hes

increzsed from $733 million to over $4 billion from 1997 to 2005,
approximetely a five-and-z-half times increase in unfunded liability in & span
of eight years. ERS Financial Report For the Fiscal Year Ended June 30, 2005

at 97 (Dec. 29, 2005).
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first prong of the Akinaka standing tést, 91 Hawai‘i at 554 979

P.2d at 1081 (citation omitted), is satisfied. Cf. Chamber of

Commerce of U.S. v. Sec. & Exch. Comm’n, 412 F.3d '133, 138 (D.C.
Cir. 2005) (ruling that “loss of the opportunity to purchase a
v ‘ | £

desired produce is a legally cognizable injury” (citing Consumer

Fed’n of Am. v. FCC, 348 F.3d 1009, 1011-12 (D.C. Cir. 2003)

(holding that injUry¥in—fact was present where merger would
deprive plaintiff of opportunity to purchase desired Service);

Competitive Enter. Inst. v. Nat’l Highway Traffic Safety Admin.,

901 F.2d 107, 112-13 (D.C. Cir. 1990) (noting injury-in-fact
where regulatiohs regarding fuel economy forégloéed buyers the
opportunity to purchase larger passenger vehicles))).

XXIIT.

The second prong is also met inasmuch as the alleged
injuries are “fairly traceable to the [State’s] actions.”
Akinaka, 91 Hawai‘i at 55, 979 P.2d at 1081 (citation omitted).
As Trustees'allege, and the ERS’ public reports indicate, at the
very core of the dispute is the impact of Act 100 on the
viability of the retirement system.

The third prong is also satisfied inasmuch as a
“favorable decision [would] likely provide relief” for Trustee’s
continuing alleged injury. Id. (citation omitted). First, on
its face a claim for a declaratory judgment that “in diverting
investment earnings from the ERS, Act 100 unlawfully interfered
with and impaired the discretion of [Trustees] in the investment
and reinvestment of the funds of the ERS,” as Trustees seek,
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would vindicate Trustees’ duties and obligations as fiduciaries.
Second, for purposes of deciding standing, on its face a claim

1

for injunctive relief would provide the assurance to thé ERS and
%ts members that the legislature would honor itsvrepresentations'
that excess investment earnings would be retained by the ERS. On
‘their faces the claims‘would‘ensure that the constitutional
mandate under ;rticle XVI, section 2 would be impleme?ted.

Accordingly, because all three prongs of the Akinaka test are

satisfied, see Sierra Club, 100 Hawai‘i at 250, 59 P.3d at 885, "

Trustees have standing as fiduciaries of the.retirement system
and its members to challenge legislation that'woﬁld impair the
'ERS. |

XXIV.

This holding is consistent with the propoéitions
earlier enunciated in the concurring opinion in Mottl. To
reiterate, in tﬂat case, the plaintiffs, certain faculty members
of the University of Hawai‘i, and the University of Hawai'‘i
Professional Assembly, brought an action against the then-
Governor and the State Director of Finance, for declaratory and
injunctive relief seeking the restoration to the University of
Hawai‘i funds that had been appropriated for fiscal year 1998,
but which had been reduced by the passage of the “payroll lag
act.” 95 Hawai‘i at 383, 23 P.3d at 718.

The defendants argued, inter alia, that the plaintiffs
lacked standing to bring such an action. Id. at 386, 23 P.3d at
721. The defendants also argued that they were entitled to
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summary Jjudgment inasmuch as their actions were within their
constitutional and statutory authority. Id. Subsequently, the

circuit court granted summary judgment based on its application

.
'

of HRS § 37-37 (Supp. 2006), and in part because of “plaintiffs’
\ ! i ) "

\ " 1l

alleged ‘judicial admi'ssion’ that the 1997 restriction on the
University of Hawaii’s fourth quarter allotment was legal.” Id.

at 388, 23 P.3d at 723.

On appeal, this court reversed the circuit court’s

grant of summary judgment, and instead instructed the circuit
court to dismiss the plaintiffs’ complaint on the ground that the
plaintiffs lacked standing for failing to show an injury-in-fact.
Id. at 395, 23 P.3d at 730. The concurrence addressed the issue
of whether the Board of Regents of the University of Hawai‘i

(BOR) had standing to seek declaratory relief on behalf of the
University of Hawai‘i, a question left unanswered by the Mottl

majority. The similarity between the position of the BOR in

Mottl and the Board of Education (BOE) in Board of Education v.
Waihee, 70 Haw. 253, 768 P.2d 1279 (1989), was evident as to the

question of standing. It was observed that the standing of the

BOE as a party was never challenged in Waihee. Mottl, 95 Hawai‘i
at 395-96, 23 P.3d at 730-31 (Acoba, J., concurring). In Waihee,
this court did not reject the BOE’s standing on appeal. See
Keahole, 110 Hawai‘i at 428 n.18, 134 P.3d at 594 n.18 (stating
that an appellate court may raise the issue of standing sua
sponte). The fact that this court did not do so confirmed the

BOE’s standing. Thus, as noted in the Mottl concurrence:
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eyt
'

In a vein somewhat similar to the lawsuit before us, [in
Waihee,] “the plaintiffs alleged the Governor interfered
with the [BOE] implementation of the budget approved by the
legislature when he impcsed a one per cent spending
restriction on the [Department of Education (DOE)]. The
Governor, the plaintiffs maintain([ed], may impose such
restrictions only if sufficient funds are not available.”
Id. at 268, 768 P.2d at 1288. 1In Waihee, no guestion arose
" as to the standing of the BOE to bring suit. However, as to
the [Hawai‘i State Teachers’ Association (HSTA)], this court
noted its “doubts” as to HSTA’s standing to bring suit,
observing that “[t]lhe defendants challengé HSTA'’s standing
" to sue[, and alt]hough'we have doubts that the [HSTA] has
stanqing, we do not find it necessary to discuss the
question.” Id. at 256 n.1l, 768 P.2d at 1281 n.1.
. . . The BOE stands in a position to the DO%
similar to that occupied by the [BOR] with respect to the
University of Hawai'i. The BOE is vested under our
constitution with “the power, as provided by law, to
formulate policy and to exercise control over the public
school system,” Haw. Const. art. X, § 3, and “jurisdiction
over the internal organization and management of the public
school system, as provided by law.” Id. ,6 The [BOR] is
constitutionally delegated “the power, as provided by law,
to formulate policy, and to exercise control over the
university,” Haw. Const. art. X, § 6, and has “exclusive
jurisdiction over the internal organization and management
of the university.” Id. Thus, the holding in Waihee .
suggests that the [BOR] would have “standing” to seek
declaratory relief on behalf of the University of Hawai'i,
under similar provisions in HRS §§ 37-36 (Supp. 2000) and
37-37 (Supp. 2000). v

95 Hawai‘i at 395-96, 23 P.3d at 730-31 (Acoba, J., concurring)

(some emphasis ddded and some in original).?

Recognizing the interest of the ERS and Trustees in
the instant proceedings, and relying on the concurring opinion in

Mottl, the court granted Trustees’ motion to intervene:

[Tlhe [c]ourt is persuaded by the citation of the Mottl

. case by the [Trustees] that [Trustees] is an
appropriate entity to bring an action to represent it and
its members. And clearly the ERS has the power to sue and

be sued in its own right.

The following was added by the court:

The [c]ourt is also of the mind that [Trustees] has an
interest in its own accord in this matter because [Trustees]

a It was noted that despite its standing to bring suit against the
fendants in Mottl, the BOR neither brought suit nor moved to intervene. 95
wai‘'i at 397, 23 P.3d at 732 (ARcoba, J., concurring). ’

de
He
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is the entity that is charged with the obligation of
managing the retirement system for future generations of
persons who may have not even be born yet and so hope that
the ERS will continue to live on beyond thé years of the
,people who are actually named in the lawsuit. So [Trustees]
‘may represent those individuals who may benefit in the
' future and have an interest in its own interest [sic] in

that regard to protect those interests as well.

| ‘ ,
Akin to the BOR in Mottl, and the BOE in Waihee, Trustees are
gntitled to standing to chall@nge legislative:actions impairing
the retirement!system, given at the least, Trustees’ statutory
obligations for “[t]he general administration and thef
responsibility for the proper operation of the [ERS],” under HRS
§ 88-23.
XXV.

Having determined the Trustees havé’standing to bring
their complaint, we decide only those preliminary objecfions
raised by the State in regard to the ERS. In conjunction with

the State’s argument (4) that the “Trustees’ claim for

declaratory relief is moot” because “Act 100 has been fully

implemented by the ERS,” (emphasis added), the State asserts that
“the actual implementation of Act 100 was performed by the ERS”
and that because the “ERS has been paid by thg public
employers([,] . . . there is nothing further té be done.” The
State specifically points to the ERS’ actions of applying
“$225,255,800 of excess earnings credit for fiscal year 2000 and
$121,686,800 of excess earnings credit for fiscal year 2001, and
calculat([ing] the specific amounts the [State] and each of the
counties owed the ERS for fiscal years 2000 and 2001,” to show

the Act has been implemented.
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Trustees reply that “[t]he State’s argument . . . that

once the Legislature passed Act 100 and the ERS calcculated

payments based on Act 100, the right to judicial relief ceased”

is without merit because the State is “[elssentially arguing that

I
l. |

1 . .
mootness means' the courts cannot address a wrong once the wrong

has occurred.” Further, as Trustees note, “the State cites no

authority for the proposition that . . . Trustees’ claims are

moot.”

XXVI.

This court has explained mootness as follows:

A case is moot if it has lost its character as a
present, live controversy of the kind that must exist
if courts are to avoid advisory opinions on sbstract
propositions of law. The rule is one of the
prudential rules of judicial self-governance founded
in concern about the proper--and properly limited--
role of the courts in a democratic society. We have
said the suit must remain alive throughout the course
of litigation to the moment of final appellate
disposition to escape the mootness bar.
Kona 0ld Hawaiian Trails Group v. Lyman, 69 Haw. 81, 87, 734
P.2d 161, 165 (1987) (internal citations, quotation marks,
and brackets omitted). Simply put, “[a]l case is moot if the
reviewing court can no longer grant effective relief.” City
Bank v. Saje Ventures II, 7 Haw. App. 130, 134, 748 P.2d
812, 815 (1988) (guoting United States v. Oregon, 718 F.2d
299, 302 (9th Cir. 1983)).

Kemp v. State of Hawai‘i Child Support Enforcement Agency, 111

Hawai‘i 367, 385, 141 P.3d 1014, 1032 (2006) (emphases added).
Because the State argues only that Trustees’ claims for

declaratory relief are moot, we address only that contention. It

has been noted that the dispositive question under HRS § 632-1

(1993),% authorizing actions for declarétofy judgment, 1is

2z HRS § 632-1, which authorizes actions for declaratory judgment,
provides in pertinent part as follows:

(continued...)
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“whether ‘the court is satisfied also that a declaratory judgment
will serve to terminate the uncertainty or controversy giving
risg to theyproceeding.’ This is a question of'law." Islana
%ns. Co. v. Perry, 94 Hawai‘i 498, 502, 17 P.3d 847, 851 (App.

|

2000) (quoting'HRS § é32-1). Further, “[i]n determining whether

parties still retain sufficient interesté andninjury as to
justify the award'of‘declaratory relief, the question is whether
the facts alleged, under all the circumséances, show khat there
is a substantial con£roVersy, betweeﬁ parties having adverse
legal interests, of sufficient immediacy and reality to warrant a

declaratory judgment.” United Public Workers, AFSCME, Local 646

v. Yogi, 101 Hawai‘i 46, 57, 62 P.3d 189, 200 (2002) (Acoba, J.,

concurring) (quoting Super Tire Eng’g Co. v. McCorkle,‘416 U.S.

115, 122 (1974) (other citation omitted)) (internal,quotation

marks, brackets, and ellipses omitted).

22( . . continued)
In cases of actual controversy, courts of record,

within the scope of their respective jurisdictions, shall
have power to make binding adjudications of right, whether
or not consequential relief is, or at the time could be,
claimed, and no action or proceeding shall be open to
objection on the ground that a judgment or order merely
declaratory of right is prayed for; provided that
declaratory relief may not be obtained in any district court

Relief by declaratory judgment may be granted in civil
cases where an actual controversy exists between contending
parties, or where the court is satisfied that antagonistic
claims are present between the parties involved which
indicate imminent and inevitable litigation, or where in any
such case the court is satisfied that a party asserts a
legal relation, status, right, or privilege in which the
party has a concrete interest and that there is & challenge
or denial of the asserted relation, status, right, or
privilege by an adversary party who also has or asserts a
concrete interest therein, &and the court is satisfied also
that & declaratory judgment will serve to terminate the
uncertainty or controversy giving rise to the proceeding.
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As a matter of law, there manifestly remains a

substantial controversy in this case and “'‘a declaratory judgment

l

will serve to terminate the uncertainty or controversy giving

rise to the proceeding.’” Perry, 94 Hawai‘i at 502, 17 P.3d at

851 (quoting HRS'§ 632-1). As noted above, ,Trustees requested,

inter alia, declarations that Act 100 violates article XVI,

section 2 and that future “skimming” will also be in yiolation of

the constitution. Specifically, Trustees requested a declaration

that,

under [a]lrticle XVI, section 2 of the Hawaii Constitution
and applicable law, the State and its officers and agents
are prohibited from skimmina the ERS’ investment earnings
and from takinag any other or further action that (a) will
diminish, impair, or otherwise obligate the ERS’ actuarial
investment earnings; or (b) will reduce the [e]mployers’
periodic contributions as determined by the [Trustees’]
actuary in accordance with [clhapter 88 and sound actuarial
practice; or (c) otherwise will impair the contractual
rights of the members|.] !

(Emphasis added.) Trustees also alleged in their complaint that
through the enactment of Act 100, the State had unlawfully

“diminished and impaired” the ERS funds:

In retroactively diverting the 1997 and 1998 investment
earnings from the ERS to the [State and Counties], the State
unlawfully diminished and impaired the ERS funds; unlawfully
denied the members the protection of the funds to which they
are entitled as a matter of law; and unlawfully interfered
with and impaired the discretion of the [Trustees] in the
investment and reinvestment of the funds of the ERS.

Thus, the implementation of Act 100 does not preclude the
injuries alleged in Trustees’ claims from continuing to occur.
XXVII.

Further, this case falls within the “public interest”
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exception to the mootness doctrine.?* As this court has stated,

“when the question involved affects the public'interest and an

[

authoritative determination is desirable for the guidance of

puhlic officials, a case will not be considered moot:” Slupecki

\ ' . '
v. Admin. Dir. of Courts, State of Hawai'i, 110 Hawai‘'i 407, 409

n.4, 133 P.3d 1199, 1201 n.4 '(2006) (citations omitted). “Among

1

the criteria . . . are [(1)] the public or private nature of the
: [

gquestion presented, [(2)] the desirability of an authoritative

determination for the future guidance of public officers, and

[(3)] the likelihood of future recurrence of the question[.]”

Yogi, 101 Hawai‘i at 58, 62 P.3d at 201 (Acoba, J., concurring)

(quoting Johnston v. Ing, 50 Haw. 379, 381, 441 P.2d 138, 140
(1968)) .

As to the first prong, there is alleged a 'matter of
public interest at stake. As Plaintiffs argue, Act 100

“increased the [ERS’] unfunded liability, increasing the burden

23 The public interest exception has sometimes been connected with
the “capable of repetition, yet evading review” exception. They are, however,
two separate and distinct exceptions. See Yoai, 101 Hawai‘i at 58, 62 P.3d at
201 (Acoba, J., concurring) (stating that, “[a]t this stage in our
jurisprudence, our appellate courts have merged two, sometimes overlapping,
yet distinct exceptions to the mootness doctrine: the ‘public interest’
exception and the ‘capable of repetition, yet evading review’ exception”); see
also Avis K. Poai, Recent Developments: Hawaii’s Justiciability Doctrine, 26
U. Haw. L. Rev. 537, 548-52 (Summer 2004) (observing that the “public
interest” and “capable of repetition, yet evading review” exceptions are often
merged, but should not be as they are two distinct exceptions that require
different considerations). _

There is an exception to the mootness doctrine “[i]n cases
involving a legal issue which is capable of repetition, yet evading review[.]”
In re Thomas, 73 Haw. 223, 226, 832 P.2d 253, 255 (1992) (citation omitted).
“The phrase, ‘cepable of repetition, yet evading review,’ means that ‘a court
will not dismiss a case on the grounds of mootness where a challenged .
governmental action would evade full review because the passage of time would
prevent any single plaintiff from remaining subject to the restriction
complained of for the period necessary to complete the lawsuit[,]’” id. at
226-27, 832 P.2d at 255 (quoting Life of the land v. Burns, 59 Haw. 244, 251,
580 P.2d 405, 409-10 (13978)) (citetion omitted). '
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that is passed on to future generations of taxpayers and thus
[made] it more likely that, as the employer contributions become
more oneréus for State and county governments, thére will be
@urther diversions or deferrals of contributions.” .Additionally,
because all staté andycounty employees obtain;membership in the
éystem upon employment,‘this involves a significant nﬁmber of
people. Thus,’tﬁere.is a matter of public intereSt‘s$fficient to
meet the first prong‘of the test. §g§ id. (Acoba, J.,
concurring) (concluding that “[u]doubtedly, the public interest Y
[was] involved” where plaintiffs included four union§
representing 48,000).

As to the second prong, it is obvious thqt
determination of the matter would assist public officers in the
future. Id. at 58, 62 P.3d at 201 (Acoba, J., concurring).
Plainly, a decision in this case will assist executive officers
and legislatorsvin making budgetary decisions involving the
benefits of public employees. Finally, the third prong of the
test is met because even a cursory analysis of the ERS history
shows that, over time, the State and counties have used funds
owed to the ERS in order to address budgetary concerns. Id.
(Acoba, J., concurring). Thus we reject the State’s argument
that Trustees’ claim for declaratory relief is moot.

XXVIII.
In relation to the State’s argument (5) that “this

lawsuit involves ‘political questions’ and is not justiciablel[,]”

the State maintains that “‘'the manner of funding the city’s
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future obligations to‘ité pension fund is a politicél décision

ultimately reposed.in the legislative branch of the city

govgrnment[}]’" (quoting Cianci, 722 A.2d at 119379§), and

similarly, “how the ‘accrued benefits’ of ERS members are funded
. : \ .

Qéquires ‘poliFy.decisions that are primarily within the '

authority and expertise of the legislative brénch[,]’” (quoting

Office of Hawafiian Affairs v. State, 96 Hawai‘i 388, 401, 31 P.3d
I

901, 914 (2001) [hereinafter, OHA]).

Trustees respond that “[t]he issue presented calls upon
this [c]ourt to interpret the Hawai‘i Constitution, a task most ‘
appropriate to judicial action.” Trustees rély on Wéihee, and
maintain that “‘all constitutional interpretétions have political
consequences,'” and a court cannot reject “‘a bona fide
controversy as to whether some action denominated political
exceeds constitutional authority unless the matter at hand has

been committed to another branch of government[.]’” 70 Haw. at

262-63, 768 P.2d at 1285 (quoting Baker v. Carr, 369 U.S. 186,

217 (1962)).

As noted, the State relies on Cianqi, where the Rhode
Island Supreme Court addressed the issue of “whether the council
may actually fund part of the pension system on an annual basis
and fund as another part . . . on a pay-as-you-go basisi" 722
A.2d at 1197. 1In making its determination that there was é
political question involved, the Cianci trial court observed

that, “[iln the absence of some overriding statutorv directive

from the General Assembly, or a Collective Bargaining agreement
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or some other contractual requirement, the City is free to fund
its pension system in any manner it may wish([.]” Id. at 1197-98

(emphasis added). As noted previously, the Hawai‘i legislature

also has “flexibility” in funding the BRS'subject to the

constitutional pension provision. However, unlike Cianci, which
)

did not have a constitutional pension provision guiding its
|

actions, here, the Hawai'i legislature is not free, like the city
[

in Cianci, to fund its system “in any manner” because it is
restricted by article XVI, section 2 from diminishing or
impairing retirement funds. ee discussion infra.

Relying on OHA and Trs. of the Office bf Hawaiian

Affairs v. Yamssaki, 69 Haw. 154, 737 P.2d 446 (1987), the State

essentially appears to argue that how fhe State chooses to
fulfill its funding obligations to the ERS is a policy decision
to be made by the legislature and, therefore, a political
guestion. In résponse, Trustees assert that “the primary issue

is whether [a]rticle XVI, [s]ection 2 prohibits legislative
raids on the ERS like that perpetuated through Act 100,” a
question “entirely within the purview of the court.” Trustees
further contend that the instant case is distinguishable from
both Yamasaki and OHA because “[tlhere is no ‘initial policy
determination’ this [c]ourt would have to make in this case with
respect to [alrticle XVI, [s]ection 2 that is normally reserved
for the Legislature.”

The constitutional mandate involved in - those cases was

“the establishment of a government agency with a primary goal ‘of
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the betterment of the conditions of native Hawaiians.’” QHA, 96
Hawai'i at 400, 31 P.3d at 913. The statutes at issue required
that “twenty per cent of all funds derived from the public land

trust . . . shall be expended by the [Office of Hawaiian Affairs]

4

.
.

for the éurposes of this chapter[.]” See ;g;‘atj391, 400,
31 P.3d at 904, 913 (citing 1980 Haw. Sess. L. Act 273, at 521)
(stating that “the invalidity of Act 304 reinstates the
immediately preceding version . . . which then places this court
precisely where it wés at the time Yémasaki was decided”)).

This court determined that “[it] would be encraoaching
on legislative turf because the seemingly clear language of HRS
§ 10-13.5 [(1993)] actually provides no ‘judicially discoverable
and manageable standards’ for resolving the disputes and they
cannot be decided without ‘initial policy determination[s] of a
kind clearly for nonjudicial discretion.’” Id. (quoting Baker,
369 U.S. at 217) (brackets omitted). OHA reiterated what had
been said in Yamasaki, to the extent that there weie many
“uncertainties with respect to the ceded lands comprising the
trust res and the funds derived therefrom.” Id. at 400 n.19, 31
P.3d at 913 n.19 (quoting Yamasaki, 69 Haw. at 173-74, 737 P.2d
at 457-58).

The instant case differs from the foregoing cases
because determining whether Act 100 violates the constitution
does not require an “initial policy” consideration. As Trustees
arqgue, this case is similar to Waihee, where the plaintiffs

sought “a declaration of ‘the powers of the [Board] to formulate
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policy and exercise control over the public school system and the
internal organization of management of that system.’” 70 Haw. at
262,_768|?.2d at 1285 (brackets omitted). This 'court stated that
“[qQlbviously a judicial declaration of thé Board’s powers under
'the constitution would have political repercussions--‘all
Ibonstitutional interprétatioﬂs have political consequences.’”

Id. (quoting R. Jackson, The Supreme Court in the Ame{ican System
' |

56 (1955)).

However, this court explained thét “a court cannot
reject as 'no law suit’ a bona fide controversy as to whether
some action denominated ‘political’ exceeds constitutional
authorityl([,]” id. af 262-63, 768 P.2d at 1285 (citing Baker, 369
U.S. at 217) (internal gquotations omitféd), “unless the matter at
hand has been committed to another branch of governﬂent and a
decision would compel the court ‘to make judgments not
susceptible to £he usual tools of judicial methodology[.]’” Id.

at 263, 768 P.2d at 1285 (quoting K. Ripple, Constitutional

Litigation 96 (1984)). Thus, Waihee determined that the case,
like the instant one, involved “textual interpretation, which
undoubtedly constitutes judicial fare[.]” Id. Similarly, then,
the instant question of constitutional interpretation is not
barred by the political question doctrine.
XXIX.
A.
In conjunction with the State’s argument (6) that

“Trustees’ action against the State is barred by the doctrine of
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Y

sovereign immunity[,]” the State maintains that (a) it may only
be sued where it has “waived its sovereign immunity [and] only to
the‘extenf épecified in [HRS clhapters 661, 662,l 673 and 674"

(c%ting Pele Def. Fund v. Paty, 73 Haw. 578, 837 P.2d 1247

|
(1992); Waugh v. University of Hawaii, 63 Haw. 117, 621 P.2d 957,
4
(1980)); (b) Trustees have not sued any State official comprising

an executive départment of the government; and (c) the sovereign
immunity bar encompasses equitable claims including T%ustees'
claims for declaratory and injunctive relief.

As to the State’s contentions (a) and (b), Trustees
respond that théir claim need not be broughtiunder ohe of the
chapters because “Hawai‘'i courts have recognized an express
exception to the sovereign immunity doctrine for s&its:for
pgospective relief that are not tantamount to an award of
damages” and “[i]ln such cases, the inquiry into whether the State
has consented to be sued . . . is irrelevant.” (Citing Bush, 81
Hawai‘i at 482 n.10, 918 P.2d at 1138 n.10.). Trustees further
maintain that the State’s reliance on Waugh is misplaced because
“the Waugh [c]ourt was concerned with the basic rule of sovereign
immunity that the State cannot be sued without its consent” and
not the “express exception” related above.

As to the State’s contention (c), Trustees reiterate
that (1) “the Hawai‘i Supreme Court has consistently
differentiated between suits for prospective relief (e.g.,
injunctions) and retrospective relief (e.g., damages), finding

that sovereign immunity only precludes the latter.” (Citing
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Washinaoton v. Fireman’s Fund Ins. Cos., 68 Haw. 192, 198, 708

P.2d 129, 133-34 (1985); Paty, 73 Haw. at 601, 837 P.2d at 1262;

Bush, 81 Hawai‘i at 481-82, 918 P.2d at 1137-38).); (2) Helela v.

State, 49 Haw.'365, 369-70, 418 P.2d 482, 485 (1966), the State's

i I

authority for épplying sovereign immunity to équitable'claims,

“was decided 30 years‘before Bush and clearly is no longer valid

I
i

authority for such a sweeping proposition”; and (3) “Trustees’
claims are entirely prospective and will have little, if any,
ancillary effect on the‘State treasury if granted.”

B.

As this court has repeatedly noted, “the federal
immunity principles under the eleventh amendment to the ﬁnited
States Constitutioﬁ are ‘relevant to our own principles of
sovereign immunity’” and we have adopted the United States
Supreme Court rule creating an exception to the sovereign
immunity doctrine where a plaintiff seeks prospective relief
unless that relief is “‘tantamount to an award of damages for a
past violation of law[.]’” Bush, 81 Hawai‘i at 481, 918 P.2d at

1137 (quoting Paty, 73 Haw. at 609-10, 837 P.2d at 1266).

In previous cases, we have held that “the sovereign State is
immune from suit for money damages, except where there has
been & ‘clear relinguishment’ of immunity and the State has
consented to be sued.” [Paty, 73 Haw.] at 607, 837 P.2d at
1265 (citing Weshincton v. Fireman’s Fund Ins. Co., 68 Haw.
[at] 198, 708 P.2d [at] 134 . . . , cert. denied, 476 U.S.
1169, 106 S.Ct. 2890, 90 L.Ed.2d 977 (1986)). This
exception to sovereign immunity can be traced to Ex parte
Young, 209 U.S. 123, 28 S.Ct. 441, 52 L.Ed. 714 (1908).
Accordingly, we have adopted the rule in Young, which:
makes an important distinction between prospective and
retrospective relief. If the relief soucht acazinst a
state official is prospective in nature, then the
relief may be allowed regardless of the state's
sovereigon immunity. This is true “even thouch
accompanied bv a substantial ancillarv effect on the
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state treasurv.” However, relief that is “tantamount
to an award of damacges for a past violation of .

law, even thouah styled as something else,” is barred
by sovereign immunity. !

1d., (quoting Paty, 73 Haw. at 609-10, 837 P.2d at 1266 (footnotes

apq citations omitted)) (emphasis added).

.

HoweVef, “[s]imply asking for injunctive relief and not

"

damages does not clear the path for suit. The United States

Supreme Court Bas’recognized that the difference between
|
retrospective and prospective relief will not in many instances

be that between day and‘night.” Id. (quoting Ulaleo v.‘Paty, 902",
F.2d 1395, 1399 (9th Cir. 1990)) (internal guotation marks, other
citations, and brackets omitted) (emphasis in‘originél), In

Bush, “[w]e decline[d] to adopt the federal courts’ narrow view
that a claim for relief based on past illegal actian ié
necessarily ‘retrospective.’” Id. at 482 n.9, 918 P.2d at 1138
n.9 (citation omitted). Instead, we concluded that under our
sovereign immunity doctrine, “the crucial inquiry . . . is

whether the relief sought for a past violation of law is

‘tantamount to an award of demages’ or would merely have an

‘ancillary’' effect on the state treasury.” Id. (quoting Paty, 73

Hawai‘i at 609-10, 837 P.2d at 1266 (citing Papasan v. Allain, 478
U.S. 265 (1985))) (emphasis added).

For example, in Paty, native Hawaiian beneficiaries of
the ceded land trust sought to nullify a land exchange agreement
between the State and a private estate via a constructive trust.
The beneficiaries’ constitutional claims included, inter zlia,
breach of trust claims under article XII, section 4, due process
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claims under article I, section 5, and‘avclaim‘that the
relinquishment of state lands vioclated article XI1I, section 7 of
the' Hawai‘i Constitution. 73 Haw. at 611 n.23, 837 P.2d at 1267
Qf23. This court, in'concluding that thevclaimS'weré barred by ,

sovereign immuhiéy, explained that the relief, sought was “in
éffect a requeft for cémpensafion for . . . past actions” by the
government. Id. at €11, 837 P.2d at 1267. The relief sought
would be “essentially equivalent to a nullification of the
exchange and the return of the exchanged lahds to the trust res” ',

and “[tlhe effect on the state treasury would be direct and

unavoidable, rather than ancillary, because imposing a

constructive trust on lands now held by [the purchaser]‘WOuld

require that the State compensate [the pﬁrchaser] for its

+

property. Id. (citing U.S. Const. Amend. V.; Haw. Const. Art. 1,

§ 20) (emphasis added) (internal guotation marks omitted).
| 1.

At the outset, all parties appear tb agree that the
State has not expressly waived sovereign immunity in this case.
Additionally, Trustees make no claim for monetary damages.
Instead, Trustees seek both declaratory and injunctive relief.
The injunctive relief sought is not to enjoin Act 100, which has
already been implemented, but to “to prohibit future skimming”
and to prevent “[a] renewed pattern of legislative skimming.”
Based on the foregoing allegations, it appears that Trustees seek
“prospective” relief based on the past action by the State in
implementing Act 100.
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2.
Thus, the relevant inquiry is “whether the relief

sought for a past violation of law is ‘tantamount' to an. award of

damages’ or would merely have an ‘ancillary’ effect on the state
| . .

\.
treasury.” Bush, 81 Hawai'i at 482 n.9, 918 P.2d at 1138 n.9

‘(citations omitted). Similar to the situatio; addressed in Bush,
“there is no direct and unavoidable effect on the state treasury”
in the instant case. Id. at 481, 918 P.2d at 1137. %he relief
sought by Trustees would declare the actions by the legislature
unconstitutional and enjoin the State from engaging in any future
constitutional Qiolations. Any possible efféct on tﬁe state
treasury 1is not direct, but only “ancillary,” to thé extent that .
the State would be prohibited from any future “skiﬁminé” from ERS
funds. Trustees do not reqguest deamages, nor will they obtain any
compensation. Thus, the “requested relief is not ‘a request for
compensation for the past action[,]’” id. at 482, 918 P.2d at
1138 (quoting Paty, 73 Haw. at 611, 837 P.2d at 12&7), by the
legislature.

C.

As to the State’s contention (b), the State maintains

that “this [c]ourt has stated that ‘sovereign immunity may not be
invoked as a defense by state officials who comprise an executive
department of government when their action is attacked as being
unconstitutional.’” (Quoting Paty, 73 Hawai‘i at 607, 837 P.2d at
1265) (citation omitted)). Based on the latter, the State infers
that because “"Trustees have not sued any ‘state official’
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comprising an executive department of government, their action
against the State is barred by sovereign immunity.” In response,
Trustees essentially assert “[t]hat [the Paty] holding fecognizes

that suits against state officials in their official capacity are

+ ' .
really suits against the State, and that injunctions against such
officials are really injunctions against the State.”

In Paty, this court reiterated that soveréign immunity
|

will not be a bar where governmental action is challenged as

unconstitutional.

It is the unquestioned rule that the State cannot be sued
without its consent or waiver of its immunhity in matters
“involving the enforcement of contracts, treasury liasbility
for tort, and the adjudication of interest [sic] in property
which has come unsullied by tort into the bosom of :
government.” . . . [However,] sovereiagn immunity mav not be
invoked as a defense by state officials who comprise an
executive department of government when their action is
attacked as being unconstitutional.

Paty, 73 Haw. at 607, 837 P.2d at 1265 (quoting W.H: Greenwell,
Ltd., 50 Haw. 207, 208-09, 436 P.2d 527, 528 (1968)) (emphasis
added) . Althougﬁ we have repeatedly noted that sovereign
immunity will not bar claims against officials from the executive
department, there is no indication from these cases that a suit
against the State will be barred absent the naming of an
executive department official, and the State does not cite to any
additional case law that supports this proposition. Further as
Trpstees note, a suit against a state official acting in his
official capacity is essentially a suit against the State. See
id. at 601, 837 P.2d at 1262 (where the Pele Defense Fund brought

suit against executive officials acting in their official
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capacities, the Defense fund had a right to bring suit under the
Hawai‘i Constitution to “prospectively enjoin the State”). Thus,
Trustees’ failure to name a State official in its .complaint will

not, in and of itself, invoke the sovereign immunity doctrine.
\ g " 9
" " XXX.

"

In relation to the State’s argdment (7), the State
asserts that “Trustees’ action against the State is barred by the
[two]-year statute of limitations set forth in HRS § 661-5”

inasmuch as “Trustees’ action against'the State, if cognizable at.

Xl

all, accrued on June 30, 1999 (the date that Act 100 took effect)
and expired on June 30, 2001, two years later” and "“Trustees did
not file their action against the State until after June .30,

2001.” HRS § 661-5 provides as follows:

Every claim against the State, cognizable under this
chapter, shall be forever barred unless the action is
commenced within two vears after the claim first accrues;
provided that the claims of persons under legal disability
shall not be barred if the action is commenced within one
year after the disability has ceased.

(Emphasis added.) Thus, HRS § 661-5 plainly creates a two-year
statute of limitation on “claim[s] against the State, cognizable
under [HRS chapter 661.]1” The jurisdictional section of HRS

chapter 661, HRS § 661-1 (1993), provides:

The several circuit courts of the State and, except as
otherwise provided by statute or rule, the several state
district courts shall, subject to appeal as provided by law,
have original -jurisdiction to hear and determine the
following matters, and, unless otherwise provided by law,
shall determine all questions of fact involved without the
intervention of a jury.

(1) Rl]l claims aceinst the State founded upon any
statute of the State; or upon sny regulation of
an executive department; or upon any contract,
expressed or implied, with the State, and all
cleims which mav be referred to any such court
bv the legislature; provided that no action
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shell be meintained, nor shall any process issue
against the State, based on any contract or any
act of any state officer which the officer is
not authorized to make or do by the laws of the
State, nor upon any other cause of action than

| as herein set forth.

(Eqphases added.)

As the State acknowledged in its January 10, 2003

Wy

motion for summary judgment, Trustees “are alleging in this

lawsuit that Adt 100 is unconstitutional as being violative of
h
[alrticle XVI, [slection 2 of the Hawai‘i Constitution.”

(Emphasis added.) Trustees’ constitutional claims are plainly
not “founded upon any statute of the State; or upon any

regulation of aﬂ executive department; or upon any céntract" and.
were not “referred to [the] court by the leglslature[ ]’ HRS

§ 661-1(1); cf. Vail v. Emplovees’ Ret. Sys. of the State of

Hawaii, 75 Haw. 42, 52-57, 856 P.2d 1227, 1233-36, (1993)
(concluding that the statute of limitations contained in HRS
§ 661-5 was applicable to the plaintiff’s claim founded upon a
state statute, HRS § 88-42 (1993)). Thus, Trustees’ claims are
not “cognizable under [HRS chapter 661],” HRS § 661-5, and,
therefore, are not subject to the statute of limitations set
forth in HRS § 661-5. Accordingly, the State’s argument (7) is
rejected.
XXXI.

As to the constitutionality of Act 100, for the
forthcoming reasons, we conclude that the framers of our
constitution intended to emulate New York’s pension provision

and, as such, we hold that our constitutional non-impairment
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clause similarly protects not only system member accrued
penefits, but also as a necessary implication, protects the

sources for those benefits. See infra; see also Scaglione V.

Levitt, 337 N.E.2d 592, 594 (N.Y. 1975) (holding that

N | ;

“necessarily implied in this constitutional, albeit perhaps
limited, protection of the underlying ‘contract’ providing for

benefits is the protection of the sources of funds for those

benefits, whether by way of continuing contributions by

employees, employers, or the reserve funds required to be

"
0

maintained under the retirement plan” (emphasis added) ). Because
of this implied protection, Act 100 violated article XVI, section
2 by impairing the sources used to fund the constitutionally
protected “accrued benefits.”
XXXIT.
Trustees variously argue that (1) “[rlecords from the

1950 Constitutional Convention show that [article XVI, section 2]

[was] introduced to ensure that the State aﬁd local
governments would perform their statutory obligations to provide
a2 sound retirement system for their employees,” (2) the “[c]ourt
erroneously granted the State’s Motion for Summary Judgment, ”
because “Act 100 constitutes a plain, clear, and manifest
violation of [alrticle XVI, [s]ection 2, as evidenced by the text
itself and scrutiny of the intent of the framers of the Hawaii
Constitution, (3) “Act 100 impaired the structural integrity of
the ERS,” (4) the “[clourt erroneously concluded that Act 100 did

not constitute a failure to fund the ERS,” (5) the “[clourt
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incorrectly applied its definition of ‘accrued benefits,’” and
(6) case law from jurisdictions interpreting similar
conStitut;onal provisions,” support their position.

¥ The State responds that “Act 100 is constitutional and
the . . . Trustees cannot establish that it if contrary to or
;iolative of [a]rticle; XVI,‘éection 2 of the Hawai‘i

Constitution” because (1) “[t]lhe ERS is a ‘defined beﬂefit’
pension plan and members do not have a right to plan assets or a
right to control the manner or method of fﬁhding their accrued
benefits,” (2) “[alrticle XVI, section 2 of the Hawaiﬁ
Constitution does not concern funding of retifement benefits”
(citing to Hawai'i c@nstitutional debates and Illingis and
Michigan case law), and (3) “[clases cited by the . . . Trustees
from other jurisdictions have little persuasive value where they
are founded on constitutional and statutoryvprovisions that are
different from 6ﬁrs."

Trustees reply that “Illinois and Michigan law are not
persuasive.” Trustees request that this court reverse the
court’s order granting summary judgment in favor of the State and
instruct the court to grant summary Jjudgment in favor of
Trustees.

XXXIII.

Certain preliminary propositions are relevant. “This

court reviews questions of constitutional law de novo, under the

‘right/wrong’ standard, and, thus, exercises its own independent

constitutional judgment based on the facts of the case.” In re
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Guardianship of Carlsmith, 113 Hawai‘i 236, 239, 151 P.3d 717, 720

(2007) (quoting State ex rel. Anzai v. Citv and County of
Honolulu, '99 Hawai‘i 508, 515, 57 P.3d 433, 441 (2002) (other
donolulu {

citation omitted)). “'We have long recognized that the Hawai‘i

| .
\ ! ' '
Constitution must be construed with due regard to the intent of

0

the framers and the people adopting it, and the fundamental

principle in interpreting a constitutional principle is to give

effect to that intent.’” Save Sunset Beach Coal. v. City &

County of Honolulu, 102 Hawai‘i 465, 474, 78 P.3d 1, 10 (2003)

(quoting Convention Center Auth. v. Anzai, 78 Hawai‘i 157, 167,
§90 P.2d 1197, 1207 (1995) (internal quotation marks and
citations omitted)).

“‘The general rule is that, if the words ﬁsed'in a
constitutional provision . . . are clear and unambiguous, they

are to be construed as they are written.’” Kelly v. 1250

Oceanside Partners, 111 Hawai'i 205, 223-224, 140 P.3d 985, 1003-

04 (2006) (quoting Taomae v. Lingle, 108 Hawaiﬁ.ZiS, 251, 118
P.3d 1188, 1181 (2004) (citations omitted)). Furthermore, in
interpreting a constitutional provision, “this court ‘may look to
the object sought to be established and the matters sought to be
remedied along with the history of the times and state of being
when the constitutional provision was adopted.’” 1d. at 225, 140

P.3d at 1005 (quoting Cityv & County of Honolulu v. Arivyoshi, 67

Haw. 412, 419, 689 P.2d 757, 763 (1984) (citation omitted)).
“[Wlhere it is alleged that the legislature has acted

unconstitutionally, this court has consistently held that every
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enactment of the legislature is presumptively constitutional, and
a party challenging the statute has the burden of showing
unconstitﬁtionality beyond a reasonable doubt. Thé infraction
ahould be plain, clear, manifest, and unmistakable.”  Watland v. ,

' !
Lingle, 104 Hawai‘i 128, 133, 85 P.3d 1079, 1084 (2004) (internal

éuotation marks, brackets, eliipses, and citations omitted).

|
1

XXXIV.
A.
As to Trusteeé’ first argument, the proceedings of the B
1950 Constitutional Convention demonstrate that article XVI,
section 2 was introduced to ensure that the Staté and local
~governmen£s would provide a sound retirement system for their
employees, largely because of the Territory’s past lapses in

"

funding such benefits.

Delegate Trask who initiated discussion of the proposed

provision stated, “I believe that the government emplovees are

entitled to a constitutional protection of a system that has gone

a long way in contributing to the welfare of our community.”
Proceedings of the Constitutional Convention of Hawai‘i of 1950,
Vol. 2 at 493 (emphasis added). Thereafter, Delegate Ohrt, the
primary proponent of article XVI, section 2 (also referred to as
the non-impairment clause or the pension provision), echoed these

introductory comments and stated further:

I was interested in Proposal 129 which I think is the type
of proposal that this Convention should adopt. The
retirement system really gives protection to some 16,000
employees and fixes the benefits through a trust fund. That
is, the retirement svstem has been set up as a trust fund,
znd as I understand it, there is a statutory contractuel
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relationship at the present time, and I think the emplovees
would like to see it as a constitutional contractual
relationship.

Id. (emphases added). .

However, the adoption of the non-impairment clause also
\, ' ! N '
faced some initial opposition. The Standing Committee on '

Taxation and Finance advised against the provision, believing
that it “would inFerfere with the free action of the legislature
who can take necessary action as the times may warrant, after
they have had an opportunity to complete a careful review and
analysis of the system and of the financial condition of the
State.” Standing Committee Report No. 44, in Proceedings of the
Constitutional Convention of Hawai‘i of 1950, Vol. 1 at 180.
During the debates that followed, certain delegatés echoed the
Committee’s concern about binding future legislatures to adequate
funding of the pension system. Delegate Tavares stated that, “by
making it a contractual relationship, we would be sewing up every
future legislature to guarantee to put up enough mbney for this
system forever and ever . . . . If we put this through we are
saying until this and unless this Constitution is amended, we
can’t do anything else but keep it up.” Proceedings of the
Constitutional Convention of Hawai‘i of 1950, Vol. 2, at 494.
Other delegates, however, expressed what ultimately
proved to be the prevailing view, i.e., that the constitutional
provision was needed in large part to ensure that the Hewai‘i
legislature continued to meet its funding obligation. Delegate

Sakakihara explained that the provision was intended to protect
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'c

government employees by strengthening the government’s obligation

to maintain and fund the retirement system: o

L}

I recall some 18 vears ago when the leaislature of the
Territory of Hawai‘i absolutely defaulted on their share of
the contribution towards this oblication. As we all know,
the retirement system is a sacred trust by the government of
funds entrusted by the emplovees of this Territory and the
counties. Unwise investments were then made by the then
trustees of the retlrement systems. I remémber very, very
much, because I was a member of the finance committee of
that se531on of the legislature.

"1 say to you, that the employees of the county, City
and County and the Territory today are by law required to
become members of the retirement system as long as thHey are
employed by the government. They have no choice. They have
no alternative but to become a member of the retirement
system. I feel very stronaly that theré should be a
contractual relationship, there should be between the
government, if the government desires to maintain this
system in good faith with the emplovees of the qovernment
As presented here by Delegate Ohrt, there are some' 16,000
employees of the county, City and County and the Territory.
What protection do these emplovees have? What assurance do
thev have after having been emploved in the service of the
government that this fund will be secure? What assurance do
they have that the government will. continue to put up its
share toward this retirement fund?

I recall the day when the actuary, Mr. Buck, was
invited by the legislature and appeared before the.
legislature in joint session and actually advocated that
that security should be given to the employees of this
government who are members of the retirement system. This
fund has grown to the extent of $45,000,000 and I feel very
strongly, ladies and gentlemen, that this amendment should
be adopted and that the government should in good faith keep
their obligation with the employees of the territory. I am
therefore very strongly in favor of incorporating this
amendment in the Constitution.

Id. at 495 (emphases added).

that the
the fund

complete

In response, Delegate Ashford reminded the Convention
system’s actuary had “recommended further deposits in

by the Territory, holding up as a horrible example the

breakdown of the system in New York.” Id. (emphasis

added) .

that the

Delegate Ashford further stated, “1I have no doubt at all

constitutional provision was written into the

Constitution of New York because it had broken down under the old
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system.” Id. (emphasis added).

Delegate Tavares had expressed concern that the
provision'may have meant that “the legislature guarantees that no

employee in the future will ever be given less benefits
\ I ' ' I .
proportionately than the employees today and that the legislature

L}

guarantees to put all of the money necessary from now to forever

to cover whatever the benefits may be[.]” Id. in response,
Delegate Ohrt éxplained that the “benefits of which sgall not be
diminished or impaired,” applied to the benefits of “ali those
that are now members of the system.” Id. Delegate Ohrt further
clarified that the existing members of the syétem “héve made
their contributions and the benefits are a fixed benefit plan.
And it’s just such a reduction or the impairment of‘thoée
benefits that the employees should be concerned with.” Id.
B.

In the delegates’ view, an ERS member’s constitutional

right under article XVI, section 2 that the accrued benefits

shall not be diminished or impaired is inextricably tied to

protecting the source of such benefits.?® Delegate Ohrt

24 Plainly then, the dissent’s contention that the “impairment
discussed by the majority is conspicuously outside the scope of the protection
in article, XVI, section 2[,]” dissenting opinion at 10, is without merit as

the delegates intended to provide constitutional protection of the system
itself in order to “guarantee| the leaislature would] put up every bit of
money necessarv in the future to make cgood these proposed benefits set forth
in the present law[,]” Proceedings of the Constitutional Convention of Hawai‘i
of 1950, Vol. 2 at 495-96 (emphasis added). Further, the dissent fails to
articulate what it believes the scope of article XVI, section 2 actually
encompasses and, in argument, only quotes the constitutional provision
providing that “accrued benefits” “shall not be diminished or impaired[.]”
Dissenting opinion at 11.

17



***FOR PUBLICATION IN WEST'S HAWAI'I REPORTS AND PACIFIC REPORTER***

emphasized that the funding of the system was foremost in the

delegates’ minds:

i TAVARES: . . . [Dloes the delegate interpret this provision
to mean that it is also a contract by the legislature
guaranteeing to put up every bit of monev necessary in the

A\ future to make good these proposed benefits set forth in the
present law? , ‘
OHRT: That would be my interpretation of it. Yes, I think
the government emplovees should have that.’
NIELSEN: . . . Has the government so far in the Territory
put up all the money they should have put up?
OHRT: The answer to that would be yes.
NIELSEN: It seems to me in the ‘47 session, they dldn t
want to give you the funds to keep the security sound.
OHRT: Well, that’'s correct. There was an effort to delete
certain funds but the legislature finally appropriated them.
TAVARES: Is it not true that we have some considerable
amount yet that we owe that we haven’t paid up for the
reserves because we started [it] in 1925 with Territorial
employees and had to make up all the back years ourselves
without any contributions from the employees?
OHRT: That covers the amount that covers prlor service

[credit].

TAVARES: What is the balance now?
OHRT: About $4,000,000, but that is funded. The Territory
is paying that. I don’t recall what the rate is but a

certain percentage each year is being paid.
TAVARES: We have extended it once already, haven’t we?
OHRT: Yes, and those are just the things that we are trving

to avoid.
TAVARES: In other words, we are not up to date then in our

obligations.
OHRT: ©No, insofar zs prior service, we are not. That's

right.
Id. at 495-96 (emphases added). As indicated by the delegates’

debate, ERS funds must be secure in order to ensure that the ERS
will be able to fulfill its obligations to its members into the
future. Hence, the State’s contention that “[a]rticle XVI,
section 2 of the Hawai‘i Constitution does not concern funding of
retirement benefits” is not persuasive. Article XVI,’section 2‘
muét necessarily protect funding of the ERS. To hold otherwise
would permit the State to jeopardize the security of‘the
retirement system, -- the very circumstance that the delegates of

the 1950 Constitutional Convention expressly sought to prevent.
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C.
Therefore, as described by the Committee of the Whole,
the intent of article XVI, section 2 was in part t'o provide the

legislature with the flexibility to “reduce benefits as to
\ ‘ |' !
\‘ 0

pérsons already in the system in[]so[]far as their future

services were concerned[,]” but “[i]t could not, however, reduce

the benefits attributable to past services.”A Committee of the
Whole Report No. 18, Journal of the Constitutional Convention of
1950, Vol. 1 at 330 (emphases added).: As discussed above, in
1999, through Act 100, the legislature retroactively divested the
ERS of $346.9 million worth of employer contributions for 1997,

1998, and 1999. 1999 Haw. Sess. L. Act 100, §§ 1, 9 at 368, 370

(“section 1 shall take effect retroactive to July 1, 1896”).

This divestment related to the past services of ERS members
during 1997, 1998, and 1999.%
Hence, the court was wrong in stating that “the

dialogue started by Delegate Tavares and Sakakihara at the 1950

25 The dissent argues that this opinion “mischaracterizes the
retroactive reduction of the state and county employers’ contributions as a
‘divestment[,]’'” dissenting opinion at 13, however it offers no explanation as
to why a $346.9 million removal from the ERS fund is not a divestment. As the
delegates noted, the constitutional pension protection “applies to all those
that are now members of the system. They have made their contributions
[a]lnd it’s just such a reduction or impeirment of those benefits that the
employees should be concerned with.” Proceedings of the Constitutional
Convention of Hawai‘i of 1950, Vol. 2, at 495.

Act 100’'s retroactive reduction constitutes “impairment of those
benefits the employees should be concerned with” and a violation that article
XVI, section 2 was designed to guard against. Further, the dissent’s
contention that “[t]here is nothing in the record that demonstrates the
reduced contributions for those years in any way diminished or impaired the
accrued benefits of the ERS members([,] dissenting opinion at 13, is simply
incorrect for the reasons noted throughout this opinion and most significantly
because of the unnecessary risk placed on the system and the investment
cpportunities lost by the retrocactive removal of millions of dollars.
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Constitutional Convention] did address or raise certain concerns

regarding the soundness of the system. But that appeared to:

|
'

address more of the obligation of the employers ‘to fund the
system, and this [c]ourt is not yet convinced that Act 100 is a
‘refusal or a rejection of the State to fund” the system. It

would be inconsistent with the delegates) statements and the
Committee of the Whole report to conclude that the de%egates

: |
intended to afford legislative flexibility to the extent that the

legislature could ultimately diminish or impair the benefits

alreadv accrued and contractually guaranteed. That would be in

direct conflict with the intent of the delegates in adopting the’
constitutional provision. |
XXXV.
A.

In conjunction with Trustees’ sixth argument, in order
to achieve the ébal of protecting the integrity of the ERS
system, the delegates to the 1950 Constitutional Convention
clearly manifested the intent to adopt and follow the then New
York system. As Delegate Ohrt stated during'the»1950

Constitutional Convention, “The present system is patterned on

the New York system and the New York Constitution has what is in

Proposal No. 129.” Proceedings of the Constitutional Convention

of Hawai'i of 1950, Vol. 2, at 494 (emphasis added). Proposal No.
129, which ultimately became article XVI, section 2, stated in
its original form, “Membership in the employees’ retirement

system of the State shall be a contractual relationship, the
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benefits of which shall not be diminished or impaired.” Id.

(emphasis added). Similarly, the New York Constitution states,
“After July'first, nineteen hundred forty, membership in any

pension or retirement system of the state or of a civil division

\ :
thereof shall be'a corntractual relationship, the benefits of

which shall not be diminished or impaired.” N.Y. Const. Art. 5,

§ 7 (emphasis added).
Later in the proceedings, Delegate Mau expléined that
in-amending the Hawai‘i Constitution to include Proposal No. 129, .

“we will not be violating any precedents; as a matter of fact, we

would be following the great State of New York.” Id. (emphasis

added). Thereafter, Delegate Ohrt, in response to Delegate
Heen’s question regarding the similarity between the pfoposed
language and the “language employed in the New York,
Constitution,” explained that the language in Proposal No. 129

was “taken from the New York Constitution.” Id. (emphasis

added). Additionally, in response to a question regarding the
necessity of a constitutional amendment, Delegate Ohrt explained,

I've seen & great deal of work here on the Convention floor.
New York State has taken the leadership in'this -- in
pensions, trying to save the taxpayers some money. This was
done in 1938 in New York. It’s functioning well and we
think that we are entitled to the same protection. Now, our
system is practically the same as the New York system.!2%

26 It should be noted that the dissent posits & “distinction between
the ‘system’ itself and the constitutional protection of that-system(,]” and
contends that the “majority’s view blurs [that] distinction.” Dissenting

opinion at 3. However, the dissent acknowledges that the delegates “did not
express an intent to depart from following the New York svstem[.]” Id.
(emphasis in original). The dissent draws the illogical conclusion that
because part of Delegate Ohrt’s preceding statement manifested the delegate’s
intent to follow the New York system, this necessarily meant that “the
delegates ultimately refrezined from adopting New York’s constitutional

o ' (continued...)
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Id. at 497 (emphasis added).

B.

! Shortly before the proceedings as to Préposal'No. 129
were completed, the delegates added the word “accrued” before
“benefits.” In adding the word “accrued;” the delegates did not

express an intent to diverge from folloWing the New York system:

|
which they had recently lauded numerous times, as dis?ussed
supra. Instead, the delegates only sought to indicate that there

“can be no impairment of past benefits, but that [the] future

benefits can be changed by the leqislature[.J” Id. at 498
(emphasis added). |

This is bécause as noted before, Delegate Tavaies had
expressed concern that the amendment wbuld require the ERS to be
continued perpetually. Id. at 497. Likewise, Deleéate White was
concerned that the amendment did not draw a clear distinction
between past beﬁefits and future benefits. Id. at. 497-98. To
alleviate this uncertainty and clearly differentiate between past
and future benefits, Delegate Anthony “suggest[ed] that the word
‘accrued’ be inserted before the word ‘benefits.’” Id. at 498.

Delegate Anthony explained, “I was trying to get rid of the

impasse and I think the insertion of the word ‘accrued’ will do

26(...continued)

protection of the system.” 1d. (emphasis in original).
The dissent’s contention is plainly contradicted by Delegate

Ohrt's complete statement which again states, “I've seen a great deal of work
here on the Convention floor. New York State has taken the leazdership in this
-- in pensions, trying to save the taxpayers some money. This was done in
1938 in New York. It’s functioning well and we think that we are entitled to
the seme protection|,]” 1950 Proceedings of the Constitutional Convention of
Hawai'i, Vol. 1 at 497 (emphasis added), namely, constitutional protection.
Thus, the dissent’s contention is plainly wrong.
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it.” 1d.

After the Chairman accepted the addition of “accrued,”

Delegate Anthony stated, “The purpose of the amendment will be to

preserve the accrued benefits but still leave the legislature
- A

Eree as _to the‘futurea In other words, the fear‘thét‘Delegate
White and Delegate Tavares had, I think, are ﬁet by this
insertion.” Id. at 499 (emphasis added). Delegate Tavares
confirmed that the addition of “accrued” satisfied hié initial
concerns. I1d. Delegate White did not object. Id.

Delegate Tavares further stated that the final version
of the amendmen£ agreed with Delegate Mau’ s interpreiation of the
amendment which was made prior to the addition of the term
“accrued.” Id. Delegate Mau’s interpretation was.thaf “the

State can [at] any time cut out [the] retirement system, but

those who belong to the svstem before it is terminated, their

rights and the benefits accrued to them still remain under this

provision.” Id. at 498 (emphasis added). The Committee of the

Whole incorporated this objective in its report stating,

It should be noted that the above provision would not limit
the legislature in effecting a reduction in the benefits of
a2 retirement system providing the reduction did not apply to
benefits already accrued. In other words, the legislature
could reduce benefits as to (1) new entrants into a
retirement system, or (2) as to persons already in the
system in[lso[lfar as their future services were concerned.
Tt could not, however, reduce the benefits attributable to
past services. Further, the section would not limit the
legislature in making general changes [to the] system,
applicable to past members, SoO long as the changes did not
necessarily reduce the benefits attributable to past

services.
Comm. of the Whole Report No. 18, Journal of the Const. Conv. of
1950, Vol. 1, at 330 (emphases added). This court has previously
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adopted the Committee of the Whole’s interpretation of the

provision.?’” See Chun v. Emplovees’ Ret. Svs., 61 Haw. 596, 606,

'

607' P.2d 415, 421 (1980) (accepting that “a membef of the
;etirement system is entitled to the benefits available under thg
system that have.beenlaccrued by the member”vand concluding that-
érticle XVI, section 2 ‘was meant to protect an emploYee from a

reduction in accfued benefits”).
XXXVI.‘
A.
The New York cases have established that the
constitutional non-impairment clause protects ndt only system

member benefits, but also the sources of funds for‘those'

27 It should be noted that the dissent contends that “the delegates
ultimately refrained from adopting New York’s constitutional protection of the
system by rejecting the purported New York-based provision (i.e., Proposal No.
129) to a significant extent by inserting the word ‘accrued’ before the word
‘benefits.’'” Dissenting opinion at 4 (emphasis in original). However, as
discussed supra, Delegate Anthony related that the purpose of adding the word
“accrued” before the word “benefits” was “to preserve the accrued benefits but
still leave the legislature free as to the future.” 1950 Proceedings of the
Constitutional Convention of Hawai‘i, Vol. 1 at 499.

Likewise, the New York provision reflects .a similar intention. As
Delegate Mau related during the proceedings, the New York provision was
intended to “protect taxpayers because it does not attempt to force them to
continue unsound costly systems which never would have been approved if the
real cost had been known” but that “[o]n the other hand, it does give members
of such system contractual rights to reasonable accrued benefits.” Id. at 497
(emphasis added). 1In other words, similar to article XVI, section 2, the New
York provision allows the system to be discontinued or otherwise modified with
respect to future benefits, but protects members’ “contractual rights to
reasonable accrued benefits.” Id. Thus, contrary to the dissent’s
contention, the addition of the word “accrued” in article XVI, section 2 is
not a “significant[] modifi[cation]” or a “rejecti[on]” of the New York
provision and cannot be a basis upon which to limit the application of New
York case law inasmuch as both article XVI and section 2 contemplated the same
scope of protection. See dissenting opinion at 4-5 (stating that the
relevance of New York case law should be limited “to the extent that it is
applicable to ‘accrued benefits’ inasmuch as article XVI, section 2 refers to
‘accrued benefits’ and not benefits in general as being within the scope of
protection” (emphases in original)).
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benefits.?® See Scaglione, 337 N.E.2d at 594. As noted'before,

article V, section 7 of New York’s constitution states, similar
to article XVI, section 2, that “membership in any' pension or
retirement system of the state or of a civil division thereof

\" | .
shall be a contractual relationship, the benefits of which shall

fl

not be diminished or impaired.”

Particularly apt to Trustees’ argument is Sgaglione,
which addressed a New York statute requiring the State
comptroller to purchése $125,000,000 in bonds using the‘
retirement funds from the State Employees’ and the State
Policemen’s and'Firemen’s Retirement Systems;' Id. New York
statutes provide that the State Comptroller is the “trustee” of

the retirement funds and is vested with discretion to invest such

securities as are authorized by statute. Id. (citing Retirement
and Social Security Law §§ 13, 313; State Finance Law, § 98)
(emphasis added). The issue in Sgaglione was “whepher the
legislative device of mandatory investment of retirement funds

entrusted to the charge of the State Comptroller, despite the

26 The dissent appears to agree somewhat with the New York courts
where it concludes that “necessarily implied in article XVI, section 2 is the
protection of the sources of funds needed to maintain the actuarial soundness
and/or actuarial integrity of the system with respect to its members’ accrued
benefits.” Dissenting opinion at 10-11 (emphasis in original). It is
unclear, however, why the dissent then concludes that a $346 million dollar
divestment from the system does not violate our constitution.

The dissent, relying on Illinois case law, maintains that “‘[t]he
clearly expressed intentions of the framers of our constitution must control

over any discordant interpretation from a sister state[.]’” Dissenting
opinion at 5 (brackets omitted) (quoting McNamee v. State, 672 N.E.2d 1159,
1165 (I11. 1996)). As noted, our own framers’ intent, &as expressed in the

Committee of the Whole reports, is consistent with this opinion. On the other
hand, the dissent’s citation to clearly discordant Illinois law ignores the
convention history and the framers’ intent.
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obviously compelling and urgent stringency with which the city

and State are faced, violates the constitutional nonimpairment

clause.” Id.

N Sgaglione concluded that, “necessarily .implied in this,

l

constitutional' . . . protection of the underlying ‘contract’

providing for benefits is the protection of the sources for those

benefits, whether by way of continuing contributions ?y

employees, emplovers, or the reserve funds required to be
maintained under the retirement plan.” ;g; (emphases added) .
That court further noted that, “there is flexibility reserved to
the Legislature, but it is not unlimited” and‘“[é]lose
examination 1is theréfore required of any radical change in means
chosen to maintain the integrity and sééurity of the sources from
which the concededly protected benefits are to be péid.” Id. at

595.

Trustees also rely on McDermott v. Regan, 624 N.E.2d

985 (N.Y. App. 1993). In that case, a newly enacted statute
changed the funding method for several government pension funds.
Id. at 986. The fund at issue had been accumulated through an
aggregate cost method which resulted in funding some benefits
before they actually accrued. Id. at 987. The new legislation,
on the other hand, adopted a projected unit credit method which
required that benefits need only be funded once they were
“accrued.” Id. The result of this change would be that "“the
contributions that have [already] been put into the [fund] exceed

benefits actually accrued and become a so-called surplus which
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[was] returned to the governmental entity making the annual

contribution.” Id.

' This allowed governmental entities to pay reduced

|
contfibutions for a number of years as a way of dealing with the
v ' )
budget crises being experienced in New York State. Id. The New

York court concluded that the legislation allbwing the reduction
of employer cohtributions violated the state constitution because
it impaired the security of the pension fund and diveéted the

funds’ trustee of discretion in choosing appropriate funding

methods.

Said legislation allows employers to deplete moneys in the
existing pension fund by reducing the amounht of employer
contributions. Employers are allowed a credit of a portion
of the existing moneys, and need not contribute.to the
pension until the reserved moneys are drastically reduced.
To later replenish the fund, employers and employees must
increzse their contributions to the pension fund. 'As such,
the reserve moneys will not be available for immediate
investment, the return on investment of the moneys' in the
existinag fund will be significantly decreased, and the
additional securityv provided by the reserve moneys in the
pension funds will be impaired.

Id. at 989-90 (emphasis added).

In concluding that the legislation violated the non-
impairment clause, it was said that, to the extent that “the
Legislature maintains some independent authority regarding the
fund . . . [,] concomitant with that authority is the State’s
duty to act in a manner consistent with the goal of the
‘protection’ of these funds as required by article V, § 7 of New
York’s Constitution. The State must show like any other trustee
or fiduciary, that it has not breached that duty.” Id. at 989.

It was uncontroverted that “the only factor the Legislature
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considered when it chose to alter the funding method was that of
the fiscal ;risis facing the state.” Id. Significantly, the New
York cour£ found the legislation unconstitutional despite the New
¥o:k System’s projected actuarial soundness.?® Id. at 987.
Further, as the New York court reitgrated in McCall v.
State, 219 A.D.2d 136, 142 (N.Y. App. Div. 1996), implicit in New
York’s constitﬁtibnai pension provision providing that “pension

. I
benefits shall not be impaired[,]” is a protection of the “funds

.

from which these benefits are drawn[.]” Id. McCall examined a .

statute which, ;ggg; alia, “grant[ed] State and muni;ipal
employers a credit to be assessed against the‘[Sﬁpplemental
Reserve Fund (SRF)], equal to the amount of the coqtributions
they would otherwise have had to make[.]” Id. at 139 (emphasis

'

added) .

The New York appellate court determined that although
the SRF was, arghably, “a separate fund” and not used to pay
employee benefits, it was “indisputably an asset of the
retirement system[,]” and was subject to the power of the trustee
“to hold, manage and invest the assets contained therein for the
benefit of the members and beneficiaries of the retirement

systems, and for the protection of the taxpayers.” 1d. at 140

28 Contrary to the dissent’s position that “the majority does not
point to anything in the record to indicate . . . the actuarial soundness
end/or actuarial integrity of the system with respect to accrued benefits have
been adversely affected by Act 100[,]” dissenting opinion at 12, the
constitutional pension provision does not merely require a showing that the
system is actuarially sound or that it has the ability to pay the benefits
that are owed currently, but, e&s noted supra, the record is clear, it is the
sources of the constitutionally protected benefits that have been diminished

or impaired.
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(citations omitted). That court stated that pension
beneficiaries are entitled to protection of the benefit funds and
the independent judgment of the benefit manager te “maintain(]
. .
the security of the sources of the benefits.”
\ ‘ ! ' '
' [Ilmplicit in the Constitution’s assurance that pension
benefits shall not be impaired, that the funds from which
whose benefits are drawn are to be protectéd, and that
pension beneficiaries &re entitled to the independent

judgment of the Comptroller in managing the systems’ assets,
as a “safeguard integral to the scheme of maintaining the

security of the sources of the benefits.” |

Id. at 140 (gquoting Sgaglione, 337 N.E.2d at 594). Further, that
court said that “an inffingement such as tﬁat occasioned [by K
legislation at issue] is constitutionally impermissiple.” Id.
(citing McDermott, 624 N.E.Z2d 985).‘

| B.

As Trustees maintain, Act 100 similarly “violates the
non-impairment clause of the Hawai‘i Constitution.” JBy
retroactively applying the ERS’ excess earnings as a credit to
employer contributions, Act 100 depleted the protected funds of
the ERS and interfered with Trustees’ ability to invest those
funds. As Trustees argue, they were “entitled to manage one
hundred percent of the ERS investment earnings from 1997 on” and
“[t]lhe passage of Act 100 changed the commitments reflected in
Act 327, which retroactively denied [T]rustees use of investment
earnings, minimized employer contributions and further
exécerbated the unfunded liability.”

The Scaglione court held that where the State

comptroller was responsible for retirement investments, mandating
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the purchase of particular municipal bonds, which may or may not
have been a prudent investment, constituted a éonstitutional.
violation. 337 N.E.2d at 599. Likewise, actions tantamount to
Removing funds from the ERS would constitute a violation of our
constitution.3 éimilér to Sgaaglione and‘McDﬁrmott, Act 100
'impaired the source of the funds needed to maintain the security

of ERS members’ benefits.? Further, like McCall, Act,100
diverted money designated to fund the ERS, thus depriving
Trustees of their power to manage and inveét the assets of the
system and, hence, impairing the source of the funds and the
integrity of the system in violation of article XVI, section 2 of
our constitution.

XXXVII.

In relation to Trustees’ sixth argument and the State’s

third argument, other jurisdictions support Trustees’ position.

'

A.

30 It is puzzling how, as the dissent contends retroactively reducing
the amounts State and county employers were legally obligated to contribute to
the ERS based on the past services of its employees could not be tantamount to
removing funds that should have been deposited with the ERS. Dissenting
opinion at 10-11. The dissent rationalizes that “a crediting of earnings for
contributions is not ‘tantamount’ to an outright removal of funds.” Id. at 10
(emphases omitted). However, whether characterized as a retroactive
“crediting of earnings” or an “outright removal[,]” the same unconstitutional
result is achieved: the ERS lost $346.9 million that it would otherwise have
had at its disposal. It is not an illusion that in 1999, Act 100
retroactively divested the ERS of $346.9 million of employer contributions
that State and county employers were required to pay, but had not yet paid for
1997, 1998, and 1999, and which were attributable to the past services of
State and county employees for 1997, 1998, and 1999. See supra. Thus, the
dissent is incorrect in claiming that this “characterization of Act 100 is
totally inaccurate[,]” dissenting opinion at 10, and the dissent does not
indicate any authority for such an assertion.

31 The dissent states that its opinion is, in pert, based on its
“interpretation of New York cese law.” Dissenting opinion at 10. However,
New York cese law is plainly adverse to the dissent’s positicn inasmuch as it
protects the sources of the retirement benefits, or the system itself.
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1.

Alaska’s constitutional pension provision is nearly
ideptical'iﬁ wording and substance to Hawaii’s provision.
Ar?icle XII, section 7 of the Alaska Constitution s?ates,
:Membership in employée retirement systems of the State or its
political subdivisions shall constitute a conéractual
relationship. 'Accrued benefits of these systems shall not be

[
diminished or impaired.” (Emphasis added.) Hence, Alaska’s case

law is instructive in interpreting our own clause.
Alaska adopted the New York constitutional model a few
years after Hawai'i did and added the word “accrued” before the

term “benefits.” See Hammond v. Hoffbeck, 627 P.2d 1052; 1057

n.7 (Alaska 1981). Despite this addition, Alaska ﬁas generally
interpreted its provision in line with New York case law. See
id. at 1057 n.8 (explaining that “[t]he New York Cénstitution
contains a similar provision [to Alaska’s pension provision],

which has been similarly interpreted by the New York courts.”

(citation omitted)).

In Hammond, the Alaska court addressed amendments to
the statutory scheme underlying the Alaska Public Employees’
Retirement System (PERS) that reduced members’ occupational death
and disability benefits, and excluded some persons who were
previously eligible. ;g; at 1053. One issue in Hammond was
whether benefits vest upon employment or enrollment or only when

an employee becomes eligible to receive such benefits. Id. at

1055.
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First, the court noted that “the phrase ‘accrued

rights’ is synonvmous with vested rights.”3 Id. at 1055 n.4.

(citing Bidwell v. Scheele, 355 P.2d 584, 586 (Alaska 1960))

(emphasis added). Next, it determined that “the benefits under

PERS are in the nature of deferred compensation and the right to

such benefits vests immediately upon an emplovee’s enrollment in

that system.” Idl at 1057, see id. at 1057 n.7 (analyzing the

commentary accompanying the enactment which reads, “This will
assure state and municipal employees who afe now tied into
various retirement plans that their benefits under these plans
will not be diminished or impaired when the TErritory becomes a
state” (citing 6 Prbceedings of the Alaska Constitqtionai
Convention, Appendix V (Committee Propééals & Commentary) at 140

(1955) (emphasis added)). See also Municipality of'Anchoraqe V.

Gallion 944 P.2d 436, 440-441 (Rlaska 1997) (affirming that the

right to benefits vests when the employee enrolls in the

32 The dissent maintains that “Alaska’s case law is hardly
instructive” because the Alaska Supreme Court “has -- consistently although
mistakenly -- referred to the phrase ‘accrued rights’ as being found” in

Alaska’s constitutional pension provision but the “phrase [is] not contained
in either [the Alaska or Hawai‘i provisions.]” Dissenting opinion at 6.
First, the Alaska Supreme Court was not “consistently . . . mistaken” as the
dissent alleges, but found that an “accrued benefit” constituted a “right.”
Hammond, 627 P.2d at 1055 (“Recognizing that there is a division of authority
on the guestion of whether an employee’s rights to benefits under systems like
PERS vest on employment and enrollment in the system or only at the time when
an employee becomes eligible to receive those benefits” and that it was
“previously held that the phrase ‘accrued rights’ is synonymous with ‘vested’
rights” (citation omitted)). Hence, it is the dissent that is “mistaken” in
its characterization of Alaska law.

It is also incorrect for the dissent to characterize Alaska case
law, interpreting an almost identical constitutional pension provision as
“herdly instructive” especially in light of the dissent’s continued zssertion
that “the clearly expressed intentions of the framers of Hawaii’s constitution
must control.” Dissenting opinion at 6. Plainly, the expressed intentions of
the Hawai'i fremers must guide this court and as noted supra, the Committee of
the Whole Reports support the result here as the framers manifestly intended
to protect the retirement system itself from diminishment or impairment.
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retirement system rather than when the employee is eligible to

receive the benefits); Kraus v. Bd. of Trustees of Police Pension

Fund, 390'N.E.2d 1281, 1289 (Ill. App. Ct. 1979) (holding that
—

even in Illinois, right to such benefits vests upon enrollment

! ' .

and stating that “[t]he purpose of the amendment was to fix the

]

rights of the employee at the' time he beCame a member of the

system”) . »

Trustees cite to Gallion, which addressed tﬁe funding
of the Anchorage Police and Fire Department System (APFRS). 944
P.2d at 437-38. The system consisted of three separate plans,
each with diffefent members, different benefits and aifferent
eligibility requirements. Id. at 438. A statute.allowed funds
to be diverted from two of the plans that were overfundéd to the
third plan that was underfunded. The members asserted that the
ordinance impaired the retirement system’s ability to enhance
benefits for Plan I and II members and weakened the financial
integrity of both of the latter plans. Id. at 439;40. The
Municipality of Anchorage argued that the ordinance was
constitutional because Plans I and II were defined benefit plans
and if contributions fell short the plan members could not
reasonably expect to receive any portion of the accumulated
surplus of Plans I and II. Id. at 440.

The Alaska Supreme court nevertheless held that the
ordinance was unconstitutional because it “impair[ed] the vested
right of members of Plans I and II to have the actuarial

soundness of those plans evaluated and maintained separately
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without being affected by the soundness of other plans” and that
“[t]hat failure impairs the ability of Plans I and .II to
withstand'future contingencies, such as increases in plan
ebligations, declines in investment revenue and inability by
[Municipality‘of'Anchérage] to fund any shortfall.” Id. at 444.
Trustees further note thét the court found the ordinance
unconstitutionél éveﬁ though “there was no suggestibn‘in Gallion
that any current benefits due existing retirees were being
diminished.” Thus, the Alaska court’s detérmination_of
unconstitutionality lay not in a finding that the plan had become
actuarially unsound (it had not) but in the finding that the
system features had been altered in a way which could have
adverse consequences in the future.?3

2.

Alaska’s constitutional provision very closely
resembles our owh and, second, just as the Hawai‘i‘delegates
intended to emulate New York’s pension provision, Alaska has
generally interpreted its provision in line with New York case
law. See supra. Further, although the facts in Gallion differ
somewhat, inasmuch as the instant case concerns one plan whereas
the Alaska court was examining three, Gallion’s reasoning is
still pertinent. The instant case is similar to Gallioh in that

there is no indication that current benefits would not be paid

32 The court in Hemmond went on to conclude that “the fact that
rights in PERS vest on employment does not preclude modifications to the
system; that fact does, however reguire that any changes in the system that
operate to & given employee’s disadvantage must be offset by comparable new
advantages.” 627 P.2d at 1057.



***FOR PUBLICATION IN WEST'S HAWAI'I REPORTS AND PACIFIC REPORTER* * *

out; nevertheless the Gallion court fdund impairment beéause “the
ability of the plans to withstand future contingencies” was
affgcted."Here, assuming, argquendo, the ERS is'actuarially
sound, it was weakened by Act 100 and could be adversely affected

\ ! ' .
in the future. !

: The dissent maintains that our‘relfance on Gallion for
this propositibn “is speculative and does not address the issue
whether the accrued benefits were diminished or impai%ed.”
Dissenting opinion aﬁ 7. Contrary to the dissent’s contention, .
it is unmistakable, and not speculative, that the substantial
divestiture of $346.9 million from the ERS risks‘adﬁerse

consequences in the future, even assuming the actuarially

soundness of the present system. See Gallion, 944 P.2d at 440-

41. To reiterate, as evidenced by the ERS Financial Reports, Act
100 has, at least, negatively contributed to the large unfunded
actuarial liability of the ERS, has stripped the ERS of
investment opportunities, and has prevented the ERS from
“establishing a rainy day fund for the years of poor investment

returns.” See supra.

B.
California lacks a state constitutional pension

provision.** However, the California courts have concluded that

34 The dissent maintains that “Valdes ... is distinguishable from the
instant case inasmuch &s the petitioners in Valdes” argued that “certain
legislation suspending periodic state funding of the system constituted an
‘impairment of contractual relationships between employees who are members of
PERS and their public employers in violation of article 1, section 9, of the
California Constitution and article 1, section 10, clause 1 of the United

(continued...)
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accrued benefits of public employees as well of the sources of

those benefits must be protected. 1In Valdes v. Cory, 189 Cal.

I

Rptr. 212, 220 (Cal. Ct. App. 1983), the California Court of
Rppeals explaiped that parallel to the U.S. Constitution,3 the
California Constitutién prohibits the state ﬁrom passing a law
'impairing the obligation of contracts. Article I, section 9 of
the Californi; Constitution states, “A law impairing Fhe
obligation of contracts may not be passed.» Accordiné to Valdes,

under well-settled principles, these contract clauses limit the

(...continued) g
States Constitution[,]” dissenting opinion at 8 (citing Valdes, 139 Cal. Rptr.
at 220 (emphases added), and because there is no such contracts clause
violation alleged here “Valdes . . . is inapposite to the instent case(,]1” id.
at 9. As noted, California does not have the added constitutional pension
provision that Hawai‘i does.

However California courts have nevertheless provided protection
relying on the “contracts clauses” of the California state and U.S. ‘
constitutions. As one commentator noted, “when considering the constitutional
protection afforded public pensions as contracts against borrowing or
underfunding, the starting point is the protections source.”

The Contract Clause operates in every state as the
basic protection for those jurisdictions which confer
contract status upon public pension system membership or
benefits or both. A second source of protection can be
found in the constitution of any state which carries a
mirroring provision. A third source exists in the
constitutions of Alaska, Hawai‘i, Illinois, Michigan, and
New York.

Because the Contract Clause directly limits
state power to impair contracts, the existence of a
mirroring state constitutional provision becomes
superfluous where no further protection was intended.

Darryl B. Simko, Of Pensions, State Constitutional Contract Protection, and
Fiscal Constraint, 69 Temp. L. Rev 1059, 1077 (1996) (emphases added).

In discussing states with a specific constitutional protection
prohibiting the impairment of benefits, such as our own, Simko notes that “the
structure may suggest the contract protection created could be greater than
the impairment-of-benefits protection. The specific reference to the
protection of benefits is secondary to the statement that public pension
system membership gives rise to contract protections.” Id. at 1078.

3% The United States Constitution, Article I, section 10 states that,
“[nlo State shall . . . pass any . . . Law impairing the Obligation of
Contracts.
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power of a state to modify its own contracts with other parties.
Id. While some jurisdictions view employees"feti;ement rights
as a‘grathity, “a long line of California decisions establishes
that ‘[a] public employee’s pension constitutes an element of

\, .
compensation, and a vésted contractual right to pension benefits

accrues upon acceptance of employment. Such a pension right may

I
not be destroyed,' once vested without impairing a contractual
|

obligation of the employing, public entity.’”’® 1Id. at 221

(quoting Betts v. Bd. of Admin., 582 P.2d 614 (Cal. 1978)).

Thus, although the California Constitution dpes not‘contain a
non-impairment pension provision, the case law there affords
protections similar to Hawaii’s constitution.

Valdes examined emergency legislation that allowed the
state to suspend contributions to the California Public Employees
Retirement System (Cal. PERS). Id. at 212. According to the
Conference Committee Report, the legislation, which eliminated

“three months of state and school-employer contributions to the

36 The dissent also contends that Valdes is distinguishable because
“the ‘contractual relationship’ referred to in article XVI, section 2 of the
Hawai‘i Constitution is between the system and its members, not between the
State/Counties, i.e. the public employers, and the members of the system.”
Dissenting opinion at 8 (emphases omitted). The dissent’s point is unclear
here -- it appears to argue that the Trustees would never have the capacity to
bring an action regarding any legislative action violating article XVI,
section 2. For the reasons noted throughout this opinion, including
significantly, the Trustees’ fiduciery duties to the system members and their
capacity to sue and be sued, this is plainly not the case. Further, as noted
in the convention history the delegates “fe[lt] strongly that there should be

a contractual relationship . . . between the government” and the “employees”
because “the government should in good faith keep [its] obligation with the
employees of the territory.” Proceedings of the Constitutional Convention of

Hawai‘i of 1950, Vol. 2, et 485. Thus, contrary to the dissent’s position, it
appears that our delegates did indeed intend to create constitutional
obligations between “the government[,]” i.e., the city and county employers,
eand “the employees.” 1d.; see also suprea.
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[Cal.] PERS would result in a total savings to the state general

fund of $180 million ($105 million in state contributions for

state employees and $75 million in state contributions for school

employees)” and would result in “a corresponding diminution in

l I

the PERS reserve against deficiencies accounp} currently
éstimated by the chief actuafy of the PERS to contain

t f

approximately $950 million.” Id. at 217 (citing Conf[ Comm.
Report on Assembly Bill 1253). Additionally, “[n]o provision
[was] made for future réplacement of this amount in the reserve
account.” Id.

In determining that the said legislatién was
unconstitutional, the appellate court reasoned that althéugh the
state’s action had;not reduced employee benefits under the
system, the state could not suspend or reduce its s%atutorily
defined contributions “absent actuarial input” to ensure that the
system would reﬁain actuarially sound. Id. at 223. That court

further stated that even if an employee had not suffered any out-

of-pocket expenses, “the interest . . . at issue here is in the

security and integritv of the funds available to pay future

benefits.” Id. at 222 (emphasis added).”

Finally, the California court declared that the State’s

financial crisis could not be an influencing factor in its

27 The Valdes court went on to discuss whether, despite the
the act was nonetheless constitutional. Although this discussion

impairment,

is unnecessary in Hawai‘i where impairment is constitutionally prohibited, the
Valdes court concluded that the “[s]tete . . . failed to meet its burden of
demonstrating that the impairment of petitioners’ rights is warranted by éan
‘emergency’ serving to protect & ‘besic interest of society.’'” 189 Cal. Rptr.
at 226.
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decision.

We do not question the good faith of the Legislature in
enacting chapter 115 and we presume that it harbors no .
'intent inadequately to fund PERS. [Ccitation omitted.)] We
nonetheless conclude that the lLegislature’s rescission of
existing appropriations for emplover contributions
substantially impairs public employees’ assurance that they
\ ‘will 'ultimately receive the retirement benefits to which

thevlbecome erititled.

Id. at 225 (emphasis added) (citation omitted). Valdes stated
that “[tlhe loss of a $187 million appropriation to the
retirement fund, together with the potential long[]tefm
investment yield thefefrom is not inéonsequential.” Id. As in
the instant case, there were no out-of-pocket losses to the
employees in Valdes, but the California court.neVertheless held
that impairment to the source of the benefité constituted a
constitutional impairment of the employees’ vested‘rights. Id.
at 222.7% ;
C. |

As noted, the courts, in interpreting their respective
state constitutional pension provisions, have not been
unsympathetic to the plight of the legislature in the midst of a
financial crisis. However, as Scgaglione stat;d, “[t]he courts
did not make the Constitution; [and] the courts may not unmake
the Constitution”. 337 N.E.2d at 596. While we recognize that
difficulties faced by the legislature in the midst of a budget

crisis are palpable, this court cannot be compelled to alter or

38 Contrary to the dissent’s contention, to reiterate, our extensive
discussion of the relevant proceedings of the 1950 Constitutional Convention,
in addition to the case lew of New York, ARlaska, and California, illuminates
that the protection of the retirement system is necessarily encompassed by
article XVI, section 2. See Dissenting opinion at 10.
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amend the constitution.
XXXVIII.
' A.

N Thus, in connection with Trustees’ second and third

i

érgument, the tourt was wrong in granting the State’s motion for

éummary judgment as to the Tfustees because Act 100 violated
article XVI, s;ction 2. While Act 327 of the 1997 le?islative
session allowed the ERS to retain all of its investment.earnings
in exchange for the elimination of the empioyers’ obligation to
make up shortfalls in the investment yields, Act 100 eliminated
the ERS’ right to retain all of its investment eérnings without
requiring the employers to make up the shortfalls in invéstment
yields. Act 327 relieved the governmeﬁt employers of their
obligation to make up a $99.4 million shortfall. Act 100
deprived the ERS of the balancing right to retain all of its
investment earnings, and designated those excess earnings as a
further offset against additional employers’ contributions.

As to the reduction in employers’ contributions,
according to ERS actuaries, “in 1997, rather than contributing
the $179.3 million that the actuary found necessary, the public
employers contributed $22.4 million. 1In 1998, rather than the
actuarially-mandated $164.4 million, the public employers
contributed $8.1 million. And in 1999, rather than the required
$201.2 million, the employers contributed $167.5 million.” 1In
sum then, according to ERS actuaries, Act 100 caused a $346.9

million retroactive reduction in employers’ contributions, not
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v .
RE
Wy

including potential investment earnings.
B.

[

\ 'Manifestly, this reduction under Act 100 “impair[ed]”

the retirement system in violation of article XVI, section 2 of
| v

the Hawai‘i Constitution.®® During 1997, 1998, and 1999, ERS
members accrued benefits and-bontributedlfund; to their ERS
pension plans.: Also during 1997, 1998, and 1999, under Act 327,
employers were required to make certain contributions? However,
Act 100 caused a $346.9 million shortfall in the employérs’
contributions for 1997, 1998, and 1999, and, thus, the fund from
which ERS membefs were to receive their accr@ed benéfits
following retirement was reduced by $346.9 million that should
have been paid into the fund.*° |

As indicated previously, the 2002, 2003, 2004, and 2005
ERS Financial Reports indicate that because of the legislature’s
diversion of excess investment earnings, the ERS has continued to
suffer a large unfunded actuarial liability which in turn has and

continues to diminish the investment opportunities available to

the ERS, and prevents the ERS from “establishing a rainy day fund

3¢ Contrary to the dissent’s position, the Trustees have carried
their “burden of showing unconstitutionality beyond a reasonable doubt.”
Dissenting opinion at 13 (internal quotation marks and citation omitted). For
the reasons discussed in detail throughout this opinion, including the intent
of the framers to create a constitutional pension provision that would protect
the retirement system and create constitutional obligations between the public
employers and their employees that could not be diminished or impaired, see
supra, the retroactive reduction of $346.9 million impaired the system and
constituted & “manifest” violation of the constitution.

40 As such, the dissent’s zssertion that “the [Trustees] have not
shown that accrued benefits have been ‘diminished or impaired[,]’” dissenting
opinion at 11, is contrary to the record and the evidence showing that Act 100
czused the system to be retroactively reduced by $346.9 million.
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for the years of poor investment returns.” See ERS Financial
Report For the Fiscal Year Ended June 30, 2002, at 4 (Dec. 2002) ;
ERS Financial Report For the Fiscal Year Ended Juﬁe 30,”2003 at 4
{Dec. 8, 2003); ERS Financial Report For the Fiscal.Year Ended
June 30, 2004 5t'9 (Dec. 13, 2004); ERS Financial Report For the
Fiscal Year Ended June 30, 2005 at 5 (Dec. 29, 2005).

Specifigally, the 2002 ERS Financial Repoft reveals
that “[t]he use of ERS investment earnings to help balance the
State and county governﬁents’ budget and the negative investment’}
returns over the past two years primarily contributed to the
increase of the unfunded accrued liability [of tﬁe ERS].” ERS
Financial Report For the Fiscal Year Ended June 30, 2002; at 4
(Dec. 2002). The 2003 ERS Financial Report shows that in 2003,
there was concern over the increased “unfunded accrued liability”
which primarily resulted from “negative investment returns over
the prior two years.” ERS Financial Report For the Fiscal Year
Ended June 30, 2003, at 4 (Dec. 8, 2003).

The 2004 ERS Financial Report reiterated that the ERS’
large “unfunded actuarial accrued liability [was] primarily the
result of unfavorable investment returns in FY 2001 and FY 2002”
and also because of “the previous use of the ERS’ excess
investment earnings to reduce State and county government
coﬁtributions to the ERS.” ERS Financial Report For the Fiscal
Year Ended June 30, 2004 at 9 (Dec. 13, 2004). Finally, the 2005
ERS Financial Report illustrates that despite “positive earnings,

[in 2005,] the actuarial funded ratio declined[,] . . . primarily

102



***FOR PUBLICATION IN WEST'S HAWAI'I REPORTS AND PACIFIC REPORTER***

[as a] result of the past diversion of excess investment earnings
which prevented the ERS from establishing a rainy Qay fund for
the years of poor investment earnings.” ERS Financial Report For
the Fiscal Year Ended June 30, 2005 at 5 (Dec. 29, 2005).
' Therefore, it is “plain, clear, manifest, and ‘
unmistakable[,]” Watland, 104 Hawai'i at 133, 85 P.3d at 1084
(internal gquotation marks, brackets, ellipses, and citations
omitted), that the $346.9 million reduction in employer
contributions unconstitutionally impaired the pension system.®
XXXTIX.
A.
In conjunction with its first argument ;n response, the

State argues that the “ERS is a ‘defined benefit’ [**] pension plan

and members do not have a right to the plan assets or a right to

a1 We emphasize that this majority opinion plainly epplied the rules
of statutory construction reiterating that “a party challenging the statute
has the burden of showing unconstitutionality beyond & reasonable doubt” and
that “[t]he infraction should be plain, clear, manifest, and unmistakable.”
Watland, 104 Hawai‘i at 133, 85 P.3d at 1084 (internal guotation marks,
brackets, ellipses, and citations omitted). Furthermore, we concluded that
“it is ‘plain, clear, manifest, and unmistakable[,]’ id. at 133, 85 P.3d at
1084 (internal quotation marks, brackets, ellipses, and citations omitted),
that the $346.9 million reduction in employer contributions unconstitutionally
impaired the pension system.” See supra. Thus, the dissent’s assertion that
“the majority’s analysis in its entirety essentially disregards this court’s
well-estazblished rules of constitutional construction, to wit, that, with the
exception of statutes that clessify on the basis of suspect categories, . .
every enactment of the legislature is presumptively constitutional, and that
all doubts must be resolved in favor of the act” and that “the majority treats
Act 100 as presumptively unconstitutional and resolves all doubts zcainst Act
100” is unsupported. Dissenting opinion at 1 (internal guotation marks and
citations omitted) (emphases and ellipses points in original).

4z The State points out that there is no dispute that the ERS “is a
qualified defined benefit pension plan under Section 401 (e) of the Internal
Revenue Code.” “A ‘defined benefit’ pensiocn plan provides a definitely
determinable ‘accrued benefit,’ generally for the life of the employee, after
retirement, the amount of which depends on the employee’s service and pay

history.”
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control the manner or method of funding their accrued benefits.”
The State further asserts that “[t]he amount of the member’s:
‘acb:ued|benefit’ is not affected by, determined by, or dependent
on,) the size of the fund accumulated in aavance,;the'amount of
the employer’s contribution in any given‘yeaﬁ or the investment
“return on such funds.” Accofding to the'State, “[a] member of a
‘defined benefit’ pension plan has a right only to thF ‘accrued
benefit’ defined by the plan.” |

It appears that the crux of the étate’s argument is
that because the members have no right to share in the plan’s
surplus, there is no impingement on the constitutionally
protected “accrued benefits.” This issue was addrgssed by the
Alaska Supreme Court in Gallion. 1In tﬁat case, the Municipality
of Anchorage argued that “because these are definedmbenefit plans
members have no right to share or reasonable expectation of
sharing in any éurplus Created by overcontributions or investment
success.” Gallion, 944 P.2d at 443.

The Alaska court responded that, “[c]lonsequently,
whether or not members of Plans I and II expected when they
enrolled to share in any surplus by an increase in benefits, they
reasonably could have expected that the product of their

contributions would be used for their ultimate benefit.

Certainly they could not have expected that anv surplus would be

used for the benefit of non-plan members.” Id. (emphasis added) .

Similarly, under article XVI, section 2 as construed supra and as

contemplated by the delegates, ERS members are entitled to a
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'
oy
T

structurally sound system and could “expect[] the product of

their contributions would be used for their ultimate benefit.”

'

Id. To ih effect, remove money to deal with a budget shortfall,

]

rather than assigning funds for the ultimate benefit of the
(] .

members would affect their interests in an injurious manner.
: B.
The Hissent points to Kraus, for the proposition that

. . . . » . . . 5 . . l
Hawaii’s constitutional provision is “in significant contrast to

the New York provision.” Dissenting opinion at 4 (quoting Kraus,

390 N.E.2d at 1291). However, the dissent’s reliance on Kraus is

misplaced and taken out of context to some extent. First, Kraus

g

discussing the Illinois provision, points out that, at the time
of the Illinois convention, New York, Alaska, Hawaiﬁq énd
Michigan had adopted pension provisioﬁs in their constitutions,
and all but New York used the term “aﬁcrued benefits[.]” 390
N.E.2d at 1291. ‘' Kraus acknowledged that Alaska and Hawai‘i had
yet to construe its provisions and in Michigan “the matter is not

free from all doubt[.]”

Althouch no czses construing this lancuace have been
reported in Aleska or Hawaii, the courts in Michigan have
construed their pension provision. While the matter is not
free from all doubt . . . it appears likely that the use of
the word “accrued” signifies that pension rights do not vest

until retirement.

Id. (citations omitted) (emphases added).

As the Kraus court noted, at the time of its
publication, we had not interpreted our own pension provision and
neither had Rlaska. Only Michigan had any case law on the

subject and as Kraus noted, interpretation of that case law was
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“not free from all doubt.” See id. (stating, “Compare In re

Enrolled Senate Bill 1269, . . . 209 N.W.2d 200 {1973)

h " -
(legislature can attach new conditions, such as increased

gontributions”,for earning unaccrued benefits) [w]ith Detroit

[}

Police Officers Ass’n'v. City of Detroit, . . . 214 N.W.2d 803,

8l (1974) ([stating'thét]. . . ‘those already covered by a
pension plan areléssﬁred that their benefits will not be
diminished by futurelcollective bargaining agreements’)).”

Ostensibly based on this inconclusive Michigan case ‘
law, the Illinois Appellate court concluded that “the use of the
word ‘accrued’ [likely] signifies that pension rights do not vest
until retirement.” Id. It reached this conclusion with‘little
analysis, apparently deciding that the addition of the word
“accrued” made these provisions significantly different from New
York even though the only court that had interpreted its “accrued .
benefits” provision, Michigan, had not conclusively reached the
same determination. Of course, Kraus is not binding on this
court.

Moreover, because its conclusion as to the term accrued
rested on Michigan law that was admittedly “not free from all

doubt,” id., Kraus carries little weight. Also, as noted, Alaska

has since interpreted a provision substantively identical to

Hawai‘i in line with New York case law. €e supra. Thus, the

dissent’s reliance on Kraus is misplaced because (1) its
interpretation of our constitution was based on inconclusive law

from one state, (2) Kraus was proven inconsistent by subsequent
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case law from Alaska determining that the term “accrued benefits”
does not mandate the provision be interpreted in “significant

contrast” with the New York provision, and (3), as noted

previously, the legislative history of our provision shows that

\A ' " ’
the Hawai‘i delggates to the 1950 Convention intended to follow

the New York provision; New York case law is therefore relevant
and should be given “heavy weight” as Trustees propose.
C.

In conjuncfion with its second argument, the State .
points to cases from I1linois*® and Michigan as support for the
proposition that “the framers of Hawaii’s Constitution did not
intend that [alrticle XVI, [s]ection 2 control or“dictafe the
means, method or manner by which state or county employees’
retirement systems are funded.” As Trustees note, both of these
jurisdictions interpret their provisions only to require that
employees receive the money they are due at the time of

retirement. See, e.q., People ex rel. Illinois Fed’'n of Teachers

v. Lindberg, 326 N.E.2d 749 (1975).

1.
In the Illinois cases cited by Trustees, the courts of
that state concluded that the “tenor of the debates was concerned
with protecting employee benefits, not funding.” McNamee, 672

N.E.2d at 1161. McNamee, which overturned a lower court decision

43 The Illinois Constitution, article XIII, Section 5 reads,
“Membership in any pension or retirement system of the State, any unit of
locazl government or school district, or any agency or instrumentality thereof,
chall be an enforceable contractual relationship, the benefits of which shall

not be diminished or impaired.”
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that relied heavily on McDermott, determined that “the clearly
expressed intentions of the framers of the Illinois Constitution
must cont;ol over any discordant interpretation from a sister
state.” Id. at 1165. The Illinois court‘closely examined
transcripts from the constitutional debates*! and concluded that
xthe framers of our cohstitufion acknowlédged that the New York
provision was groader than the provision proposed in %llinois[.]”
Id. For the reasons noted supra, Hawai‘i chose to follqw the

broader New York model. Further, where the Hawai‘i delegation was

concerned with both funding, protection of benefits, and the

4 Quoting from the Illinois debates, the Illinois court pointed out
that: ‘

Benefits not being diminished really refers to this
situation: If a police officer accepted employment under a
provision where he was entitled to retire at two-thirds of
his salary after twenty years of service, that could not be
subsequently changed to say that he was entitled to only
one-third of his salary after thirty years of service, or
perhaps entitled to nothing. That is the thrust of the word
“diminished.” It was not intended to reguire 100 percent
funding or 50 percent or 30 percent funding or get into any
of those problems, aside from the verv slim area where a
court might judicially determine that imminent bankruptcy

would reallyv be important.

Mr. President and fellow delegates, I agree with Delegate
Kinney, that as I read section 16, it doesn’t require the
funding of anv pensions, and therefore the whole guestion of
funding is irrelevant to the issue of whether we should

adopt the provision.

I am voting yes in the hope that the points which Mr. Whalen
has raised will be properly protected in the work of the
Style and Drafting Committee and that there will be an
affirmation that this does not direct or control funding. I

vote yes.

McNemee, 672 N.E.2d at 1163, 1164 (empheses in original). Unlike the
delegates to the Illinois constitutional convention, the delegates to the 1950
Constitutional Convention of Hawai'i were especially concerned with the
funding of the ERS because of the Territory’s past lazpses in funding ERS
benefits. The delegates expressly intended that article XVI, section 2 act as
& mechenism to provide & sound retirement system for state and county

employees. See discussion supre.
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system’s integrity, Illinois was primarily concerned that its
constitutional provision protect employees’ right to benefits as

thex becornie due.

The State also cites to Sklodowski v. State, 695 N.E.2d

il
374, 379 (I1ll. 1998), for the proposition that “there is no
vested contractual or constitutional right fo; beneficiaries to
enforce the level of state contributions.” Although that court
reaffirmed that the Illinois provision “creates an enyorceable
contractual relationship that protects only'a right to receive
penefits,” id. at 378 (infernal quotation marks and citations
omitted), it obéérved that even in Illinois Q? beneficiary need
not wait until benefits are actually diminished to bring suit
under the clause” and under-funding could be suffiéient‘to
constitute an impairment of benefits, ig. at 379. The Convention
delegates’ intent in adding article XVI, section 2 to the Hawai'i
Constitution is plainly distinguishable from the purpose of the
I1linois pension protection clause. As discussed supra, the
delegates to the Hawai‘i Constitutional Convention were concerned
with providing a sound retirement system for state and county
employees.
2.
The State also refers to article IX, section 24 of the
Michigan Constitution which states “The accrued financial
penefits of each pension plan and retirement system of the state

and its political subdivisions shall be a contractual obligation

thereof, which shall not be diminished or impaired thereby.” 1In
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Kosa v. Treasurer of the State of Michigan, 292 N.W.2d 452 (Mich.

1980), the Michigan court also relied on comments from its
constitutional debates.** The history of the Michigan pfovision
ipdicates‘thatuits framers purposefully worded the constitutional
provision to réfiéct ;5 intent that only benefits and not funding
be protected. As‘the‘delegates noted, “It is not intended that
an individual shoald . . . be given the right to sue the
employing unit to require the actuarial funding of past service
benefits. . . . What it is designed to do is to say that when
his benefits come due, he’s got a contractual right to receive
them.” Id. at 452 n.12 (citation omitted). As ﬁoted supra, the
history of Hawaii’s non-impairment clause does not indicéte any
similar intent of limiting the non-impairment clause to the
protection of benefits.

XXXX.

4% The Kosa court pointed to the following excerpt from the Michigan
constitutional debates:

I would like to indicate that the words ‘accrued financial
benefits’ were used designedly, so that the contractual
right of the employee would be limited to the deferred
compensation embodied in any pension plan, and that we hope
to avoid thereby a proliferation of litigation by individual
participants in retirement systems talking sbout the general
benefits structure, or something other than his specific
right to receive benefits. It is not intended that an
individual employee should, as a result of this language, be
given the right to sue the employing unit to reguire the
actuarial funding of past service benefits, or anything of
that nature. What it is designed to do is to say that when
his benefits come due, he’s got a contractual right to
receive them.

229 N.W.zd at 459 n.21 (empheses added). The court also pointed out the
following excerpt: "“Then, he would not have a remedy of legally forcing the
legislative body each year to set zside the zppropriate amount, but when the
money did come due this would be & contractual right for which he could

sue[.]” Id.
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Based on the foregoing, as to Plaintiffs, the court’s
June 24, 2003 final judgment entered in favor of the State and
aga%nst tHe Plaintiffs is remanded to the court with instructions

to enter an order dismissing the Plaintiffs’ claim for lack of
y :
jurisdiction. See Mottl, 95 Hawai‘i at 383, 23 P.3d at 718. As
L}
to Trustees, the court’s June: 24, 2003 judgment is vacated and

remanded. The 'court is instructed to enter summary judgment
against the State and in favor of Trustees on Trusteeé’
declaratory judgment claim that Act 100 violated articlé XVI,

section 2 of the Hawai‘i Constitution. See Univ. of Hawai'i, 102

Hawai‘i at 443-44, 77 P.3d at 481-82. Trusteés’ othér claims for
declaratory relief raised in Trustees’ complaint are remanded to
the court for disposition as appropriate. As previgusly stated,
the injunctive relief sought by Trusteés shall not iissue under

the circumstances of this case. See Rees, 113 Hawai‘i at 459, 153

P.3d at 1144. ‘
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