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OPINION
11 The plaintiffs, National Railroad Passenger Corpoma Kathy M. Richardson,
Gateway Eastern Railway Company, Kansas City SoutRailway Company, Union
Pacific Railroad Company, Platte Pipe Line Compagigder Morgan Pipelines (USA),
Inc., and Kinder Morgan Canada, Inc., appeal thieoof the circuit court of Madison

County that dismissed their complaint for contribntagainst the defendants, Terracon



Consultants, Inc. (Terracon), and Matthew S. Bahas special administrator of the
estate of Heather S. Balven, deceased (Heathéat®)es For the following reasons, we
affirm in part, reverse in part, and remand fotHar proceedings.

12 AETS

13 The facts necessary to our disposition of this appee as follows. On March 12,

2009, while in the course of her employment witfeddant Terracon, and while driving

a pickup truck owned by Terracon, decedent Hegdhdalven collided with an Amtrak

train at a railroad grade crossing in Hartford. tlBéleather and her unborn fetus of
approximately three months gestation (subsequerdiyed Morgan A. Balven) were

killed instantly in the collision. Litigation ensd, and the plaintiffs in this action settled
wrongful death claims brought by Heather's estatk lay Morgan's estate. Following

those settlements, the plaintiffs brought this dbaotion action against Terracon (count I)
and against Heather's estate (count Il), allegiveg both Terracon and Heather were
guilty of acts of negligence that caused the dolisand therefore proximately caused
Morgan's death. The allegations against Terrammd in count |, consisted of six

alleged acts of negligence on the part of Heatberwhich Terracon was allegedly

vicariously liable, and a seventh alleged act ajligence that was allegedly directly

attributable to Terracon and separate from anyigegte on the part of Heather: the
alleged failure of Terracon "to properly train amgbtruct its employees, including

[Heather], concerning safety procedures and pestiwhile crossing railroad tracks
during the performance of their duties."”

14 Heather's estate moved to dismiss count Il, comenithat Heather owed no legal



duty to her unborn fetus, and that in the absem@elegal duty, no cause of action was
stated or could be stated against Heather's dsyatiee complaint for contribution. At
the hearing on the motion to dismiss, Terraconlpraloved to join Heather's estate's
motion to dismiss, but did not assert, orally orwrting, any separate or additional
grounds for dismissal. Following the hearing, titied court dismissed both counts of the
complaint for contribution, pursuant 8tallman v. Youngquisfi25 Ill. 2d 267 (1988),
and Cullotta v. Cullotta 287 Ill. App. 3d 967 (1997). This timely appédallowed.
Additional facts will be provided as necessary tigloout the remainder of this opinion.
15 ANALYSIS

16 We reviewde novothe trial court's order dismissing this actioiGregory v.
Farmers Automobile Insurance Ass392 Ill. App. 3d 159, 161 (2009). The arguments
of the parties on appeal may be stated quite scitgithe defendants contend that under
Stallman v. Youngquis125 Ill. 2d 267 (1988), no cause of action existlinois by or

on behalf of a fetus against its mother for thentemtional infliction of prenatal injuries,
or even prenatal death, and that, in the absenseabf a cause of action, no contribution
claim may be sustained under the Joint Tortfeasmtiiution Act (the Act) (740 ILCS
100/0.01et seq.(West 2008)). The defendants also contend thatthere was no duty
owed by Heather to the general public that woulddez Heather's estate "subject to
liability in tort" under the Act to Morgan's estdte Morgan's death, the injury for which
the plaintiffs seek contribution; (2) und8tallman because there is no legal duty on the
part of a mother to her unborn child, there is mrappr cause of action by Morgan's estate

for wrongful death against Heather's estate; andn{3claim for contribution against
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Terracon, as Heather's employer, for negligent rsigien or training of Heather can
stand because the portion of the plaintiffs' commplaurporting to state this claim against
Terracon contains only conclusory factual allegatiand therefore asserts no cognizable
cause of action.

17 The plaintiffs, on the other hand, contend thatabeeStallmandid not involve a
contribution claim, it should not be read so brgads to bar the claim in this case.
Instead, the plaintiffs point tBeople v. Brockmari43 Ill. 2d 351, 371 (1991), wherein
the Supreme Court of lllinois held that "there neetl be actual tort liability in order to
state a cause of action for contribution," as lasdthe persons from whom contribution
is sought are potentially capable of being helbldan a court of law or equity," said
potential for liability depending "merely upon theelative culpability in causing the
same injury." The plaintiffs point out that undmockman "[s]o valued are principles of
fairness and the avoidance of unjust enrichment éven if a person who might
otherwise be immune has contributed as a causbketanfury he should be liable in
contribution" "even though he cannot be directhble to the plaintiff." Id. at 373-74.
The plaintiffs also contend there is no conflict tims case withStallman because
Stallmandealt only with situations in which a fetus wabsequently born alive, and thus
the public policy considerations before ti&allman court-which involved the far-
ranging implications of allowing a living infant tassert liability against his or her
mother for alleged prenatal injuries attributable the mother's conduct during
pregnancy—are not implicated in a case such astieEswhere the fetus did not survive.

18 The plaintiffs further contend: (1) Heather bresdtta duty owed to the general
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public, including the plaintiffs, and th&tallman notwithstanding, the defendants are
"subject to liability in tort" as a result of thateach; (2) the defendants are "subject to
liability in tort" becauseStallmandoes not preclude a wrongful death claim on thealie
of Morgan's estate against Heather's estate, amgldbes not preclude a contribution
claim by the plaintiffs with regard to that wrongfdeath claim; and (3) the trial court
erred in dismissing the plaintiffs' claim for cabtrtion against Terracon for failure "to
properly train and instruct its employees, inclgdifHeather], concerning safety
procedures and practices while crossing railroadks during the performance of their
duties."

19 With regard to the plaintiffs’ claim th&tallmanis not applicable to this case
because it did not involve a contribution claim aindid not involve a fetus who did not
survive the injuries allegedly inflicted by thetfeasor, we agree with the defendants that
under Stallman there is simply no duty owed by Heather to Morgand that a
contribution claim brought under the Act pursuaat this nonexistent duty is not
sustainable. As the defendants point out, althcaugiause of action for the wrongful
death of an unborn fetus does exist in lllinoisaiagt the world at large, no lllinois court
has recognized that cause of action when assaytedsh the mother of the unborn fetus.
We are not persuaded by the plaintiffs' argumeat the public policy considerations
discussed inStallman-which, as noted above, involved a fetus subsefudiirn
alive—do not apply equally when the fetus doessmovive. As the defendants point out,
declining to recognize the applicability of tB&allmanholding to situations where a fetus

does not survive the injuries allegedly inflictemintentionally by the mother of the fetus
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would create the paradoxical and potentially ungistation wherein a fetus that did not
survive its injuries could bring a claim against ihother, but a fetus that did survive its
injuries could not. We agree with the defendalmés tduty should not hinge on the nature
and extent of the injury involved. Tl&allmancourt declined to recognize a legal duty
on the part of a pregnant woman, during her pregnato "guarantee the mental and
physical health of another" at birth, because #wognition of such a legal duty would
create an environment wherein "[m]other and chitwlld be legal adversaries from the
moment of conception until birth.Stallman v. Youngquist25 Ill. 2d 267, 276 (1988).
110 In accordance with this reasoning, and the otimeudghtful and compelling public
policy reasoning put forward by tH&tallmancourt (seaed. at 276-80), we believe the
court likewise would have rejected the idea thairegnant woman has a legal duty,
during her pregnancy, to guarantee that her feiliswvive to birth, as that too would
create an environment where mother and child wegall adversaries during the
pregnancy. Accordingly, although we recognize thatWrongful Death Act (740 ILCS
180/0.01et seq (West 2008)) itself does not specifically prevant unborn fetus from
asserting a claim against an allegedly negligertherpwe hold that the recognition of a
cause of action for wrongful death asserted byrdorn fetus against the mother of the
fetus would be incongruent with the reasoning ulydeg the Stallmanholding that there
is no duty on the part of a mother to her unbotade Therefore, we decline to recognize
such a duty and such a cause of action.

111 We also agree with the defendants that the detailedspecific reasoning found in

Cullotta v. Cullotta 287 Ill. App. 3d 967, 972-74 (1997), with regdeodthe distinction



between immunity from liability and lack of dutyutnps the more general aspirational
statements about the relationship between immuamitycontribution under the Act found
in People v. Brockmanl43 Ill. 2d 351, 373-74 (1991), cited by the ptdfs. The
Cullotta court ruled that in the absence of a legal dutgast owed to a plaintiff by a
defendant, "no cause of action is stated" becdtie 'existence of a legally recognized
duty is a prerequisite to the very existence odase of action, whereas, the existence of
an immunity merely affords a tortfeasor an affirivatdefense to a plaintiff's right to
recovery." 287 lll. App. 3d at 973. Accordinglhe Cullotta court reiterated that,
pursuant tdStallman "no cause of action can be stated for materrealgial negligence.”
Id. at 974. In the case at bar, Heather owed notdu¥jorgan, and thus there is no set of
circumstances under which Heather's estate cansbbjett to liability in tort" to
Morgan's estate.

112 The plaintiffs also posit that, aside from any dotyed by Heather to Morgan,
Heather also breached a duty owed to the genebditpincluding the plaintiffs, and that
Stallmannotwithstanding, the defendants are "subjectatoility in tort" under the Act as
a result of that breach. The plaintiffs conceds tio Illinois courts have recognized such
a duty, but cite a number of cases from New Yorkvinch courts have, and urge us to
adopt the position of those courts. We are nosysted by the reasoning of the New
York courts and decline to adopt the position adwed by the plaintiffs. Accordingly,
no contribution claim against Heather's estate utite Act is sustainable, and the trial
court did not err in dismissing the plaintiffs' ios against Heather's estate.

113 Likewise, because no cause of action against Heathstate exists that would



make it "subject to liability in tort" under the A Morgan's estate, the plaintiffs' claims
against Terracon for contribution under the Acttfoe six alleged acts of negligence by
Heather for which Terracon was allegedly vicarigubble, under the theory of
respondeat superioifail as well. Seee.g, Carey v. K-Way, In¢ 312 Ill. App. 3d 666,
672 (2000) (no liability for employer under theooy respondeat superiowhere no
liability on part of employee).

114 We now address the plaintiffs' contention that tified court erred in dismissing
the plaintiffs' final claim for contribution again3erracon, which was based upon a
seventh alleged act of negligence that, unlikepttewious six acts, was allegedly directly
attributable to Terracon and separate from anyigegte on the part of Heather: the
alleged failure of Terracon "to properly train ambtruct its employees, including
[Heather], concerning safety procedures and prestiwhile crossing railroad tracks
during the performance of their duties." As notdabve, although Terracon, at the
hearing on Heather's estate's motion to dismisallyomoved to join that motion,
Terracon did not assert, orally or in writing, asgparate or additional grounds for
dismissal. Not surprisingly, Heather's estate'dionoto dismiss did not attack the
plaintiffs’ negligent-training claim against Teros; which, as noted above, was based
upon the purported conduct of Terracon, not of Heat Accordingly, although Terracon
now asserts multiple reasons why it claims we ghaaffirm the dismissal of the
plaintiffs' complaint, even with regard to the ngght-training claim, those reasons were
never presented to the trial court, although tHeyukl have been and very easily could

have been. Therefore, we agree with the plaintifst Terracon's objections to the
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pleadings of the plaintiffs should only be consetkon appeal if the plaintiffs' complaint,
"with all the intendments in its favor, wholly aatisolutely fails to state a cause of action
at all." Oberman v. Byrnell2 Ill. App. 3d 155, 159 (1983); see also 735 ILR3-
612(c) (West 2012) ("All defects in pleadings, eitin form or substance, not objected to
in the trial court are waived.") ardaiditch v. Shaf Home Builders, Ind60 Ill. App. 3d
245, 259 (1987) (complaint does not "wholly andchlely” fail to state a cause of
action if, had alleged deficiencies been raisedtrial court, plaintiff "might have
remedied the pleading defects now complained ofHerfirst time on appeal”). For the
following reasons, we cannot conclude that thenplés' claim against Terracon, with all
the intendments in its favor, wholly and absolufei¥s to state a cause of action at all.

1 15 As the plaintiffs point out, a claim for negligetnaining is "best analyzed under
principles generally applicable to negligence cads&&ancura v. Katris238 Ill. 2d 352,
383 (2010). Therefore, the cases cited by thédaart in its order, both of which were
pertinent to the lack of liability on the part okbther's estate, and the lack of vicarious
liability on the part of Terracon, due to Heathéatsk of a duty to Morgan, do not support
the dismissal of the plaintiffs' negligent-trainialgim, which, under principles generally
applicable to negligence cases, requires an asatyslerracon's duty to Morgan, apart
from any duty owed by Heather, on the basis ofcthreduct of Terracon in its training of
Heather. That is because a direct claim of negtigeagainst an employer, such as a
claim for negligent hiring, negligent training, aegligent supervision, differs from a
vicarious liability, orrespondeat superiorclaim. Id. at 375. The latter type of claim

generally requires no "malfeasance on the parh@femployer,” but only legal liability
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on the part of the employee, which is then imputethe employer.ld. The former type
of claim, in contrast, requires that the plaintififove "that the employer waitself
negligent." (Emphasis in original.ld. The plaintiff must prove the existence of a duty
on the part of the employer to the injured partypraach of that duty, and an injury
proximately caused by the breadid. "In direct negligence, the plaintiff must protet
the employer's breach—not simply the employee'$easdnce—was a proximate cause of
the plaintiff's injury." Id. Significantly, although lllinois courts speak sfme type of
malfeasance, wrongdoing, or negligence on thegdahte employee that results from the
negligent hiring, training, or supervision of then@oyer and thus leads to the direct
liability of the employer, no lllinois case of wihicwe are aware has held that the
employee must actually be liable in tort in order the causes of action to lie. See
Young v. Lemon66 Ill. App. 3d 49, 52 (1994) (noting in negligéniring and negligent
supervision case that proximate cause focus ispiagger's "failure to exercise ordinary
care in hiring or supervision, rather than the wfahact of the employee" and that no
lllinois case requires employee's wrongful act ésult in liability in tort on part of
employee). Accordingly, the fact that Heather acarime held liable in tort by Morgan
solely because of her special relationship to Morgst Morgan's mother is not, in and of
itself, determinative of whether Terracon can bé&l Hable in tort by Morgan for its
allegedly negligent training of Heather.

116 Terracon asserts, citing in support thereof a gegl-entrustment case, that we
should nevertheless affirm the dismissal of theligegt-training claim, pursuant to the

language inGant v. L.U. Transport, Inc.331 Ill. App. 3d 924, 928 (2002), that the
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liability of an employer cannot exceed the lialpildf an employee. However, we agree
with the plaintiffs that Terracon takes t@&nt holding out of context; in fact, what the
Gantcourt recognized was that when an employer hasectwd responsibility, under the
theory ofrespondeat superiofor an employee's negligence, the employer caalsotbe
held responsible under a separate theory of negligetrustment, because under those
circumstances, "the cause of action for negligentrustment is duplicative and
unnecessary" and allowing it to stand would allbe trier of fact "to assess or apportion
a principal's liability twice."ld. at 929-30. In the case at bar, Terracon hasoratedled
responsibility under a theory okspondeat superigrand indeed we have held that
Terracon has no liability under the theoryre§pondeat superior Thus, the negligent-
training claim is not duplicative and unnecessang allowing it to stand will create no
danger of a judge or jury assessing or apportiofggacon's alleged liability twice.

117 Accordingly, although we otherwise affirm the oradrthe trial court, we reverse
the order with regard to the plaintiffs' negligéraining claim against Terracon and
remand for further proceedings, at which time bodinties may seek leave of court to
amend their pleadings so that the court may adjtldgeviability or nonviability of that
claim.

718 ~NOLUSION

119 For the foregoing reasons, we affirm in part, regein part, and remand for

further proceedings.

1 20 Affirmed in part and reversed in part; cause reneand
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