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IN THE

APPELLATE COURT OF ILLINOIS
FIFTH DISTRICT

THE PEOPLE OF THE STATE OF ILLINOIS, ) Appeal from the
) Circuit Court of
Plaintiff-Appellee, ) Jefferson County.
)
V. ) No. 08-CF-541
)
BRIAN L. DENNIS, ) Honorable
) Terry H. Gamber,
Defendant-Appellant. ) Judge, presiding.

JUSTICE WELCH delivered the judgment of the court, with opinion.
Justices Donovan and Spomer concurred in the judgment and opinion.

OPINION

11  Thedefendant, Brian L. Dennis, appealsfrom his conviction for armed robbery with
aknife of the manager at the Times Square Liquors store. He was found guilty by a jury
sitting in the circuit court of Jefferson County and was sentenced to an eight-year term of
imprisonment. He raises only two issues on appeal: whether the circuit court erred in
denying his motion to dismiss based on the violation of his statutory right to a speedy trial
when that trial was delayed as a result of his motion to substitute judges and whether the
circuit court erred in alowing into evidence a video recording and still photographs made
from the surveillance cameras operating at the liquor storethat he was charged with robbing.
For reasons that follow, we affirm.

12  Weturnfirsttothe speedy trial issue. Thedefendant wascharged by information, and
taken into custody, on November 14, 2008. The defendant's motion for abail reduction was

denied and the defendant remained in custody throughout these proceedings. Thetrial was
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scheduled to begin March 10, 2009, within 120 days of the defendant's arrest.

13  OnMarch4, 2009, apretrial conference was held before Judge Gamber, at which the
defendant's jury trial was confirmed for March 10, 2009. Thereafter, Judge Tedeschi was
assigned to preside over the defendant's jury trial. The defendant promptly exercised his
statutory right to substitute judges. The oral motion was heard by Judge Gamber on March
9, 2009, one day before the defendant's jury trial was scheduled to begin. Acknowledging
that the defendant had an absolute statutory right to substitute judges in the case, the
prosecutor nevertheless objected to any delay in thetrial, citing the defendant's concomitant
statutory right to aspeedy trial. The prosecutor insisted that he was ready for trial and asked
that any delay be attributed to the defendant for speedy trial purposes. The defendant
declined to respond.

14  Judge Gamber acknowledged that the defendant had theright to substitute judges and
granted the defendant's motion. Judge Gamber further found that any delay in thejury tria
was occasioned by the defendant and not by the State and asked the defendant if he
understood that thiswould delay the start of hisjury trial. Defense counsel responded that
the defendant was not waiving hisright to aspeedy trial but still wished to substitute judges.
Thereupon the court granted the motion to substitute judges, assigned the caseto himself, and
rescheduled thejury trial for March 24, 2009. The court attributed the delay to the defendant
for speedy trial purposes.

15 OnMarch 17, 2009, the defendant filed a motion to dismiss the charges against him
on the ground that his statutory right to a speedy trial had been violated by the delay. The
motion argued that the delay should not be attributed to him because doing so forces himto
choose between his right to substitute judges and his right to a speedy trial.

16  The motion to dismiss was heard March 20, 2009. The defendant pointed out that

Judge Tedeschi had not been assigned to hear the defendant'sjury trial until March 6, 2009,



just four days before the trial was scheduled to begin, and that the defendant had promptly
filed hismotion to substitute. The prosecutor responded that he had been ready for trial and
had done nothing to contribute to the delay. The motion to dismiss was denied. The
defendant appeals.

17  Illinoislaw requiresthat "[e]very personin custody inthis Statefor an alleged offense
shall betried by the court having jurisdiction within 120 daysfrom the date he wastaken into
custody unless delay is occasioned by the defendant.” 725 ILCS 5/103-5(a) (West 2010).
Any person not tried in accordance with this section must be discharged from custody. 725
ILCS 5/103-5(d) (West 2010). A delay is occasioned by the defendant and charged to the
defendant when the defendant’'s acts caused or contributed to a delay resulting in the
postponement of the trial. Peoplev. Kliner, 185 I11. 2d 81, 114 (1998).

18 Illinoislaw aso provides that a criminal defendant has an absolute right, within 10
days after a cause has been placed on the trial call of ajudge, to move the court for a
substitution of that judge on the ground that the judgeis prejudiced against him. 725 ILCS
5/114-5(a) (West 2010). The defendant exercised this right in the case at bar, resulting in
hisjury trial being assigned to adifferent judge and placed onthat judge'strial schedule. The
trial was delayed by 14 days.

19  Webeginwiththe standard of review. Thetrial court's determination regarding who
isresponsible for the delay of atrial is entitled to much deference and should be sustained
absent a clear showing that thetrial court abused itsdiscretion. Peoplev. Kliner, 18511l. 2d
81, 115 (1998).

110 Thesupreme court haslong held that amotion for a substitution of judges constitutes
a delay occasioned by the defendant for purposes of the speedy trial statute. People v.
Lucien, 66 III. App. 3d 280, 291 (1978) (citing People v. Spicuzza, 57 Ill. 2d 152, 155
(1974)); Peoplev. Zuniga, 53 I1l. 2d 550, 553 (1973). Accordingly, the court in the case at



bar did not abuseitsdiscretion in attributing to the defendant any delay caused by hismotion
to substitute judges.

111 Determining the length of the delay that is attributabl e to the defendant's motion and
not to other causes is also best left to the circuit judge, who possesses knowledge of the
conditions and circumstances of his circuit and is thus in the best position to evaluate the
time necessary to complete the administrative steps involved in a reassignment of judges.
Peoplev. Anderson, 112 11l. App. 3d 270, 272 (1983). Thecircuit court'sdeterminationwith
regard to the length of delay occasioned by the motion should be sustained unless it is
apparent that the court abused itsdiscretion in making that decision. Anderson, 112 I11. App.
3d at 272. Asexplained in Anderson:

"When a case is reassigned from one judge to another, it loses whatever
seniority it had onthe original judge's calendar; it must be returned to the chief judge
for reassignment; and it probably assumes a place at the bottom of the new judge'slist
of pending cases. In other words, 'reassignment start[s] anew the administrative
procedure of bringing the defendant's [case] to tria." " 112 Ill. App. 3d at 272
(quoting People v. Zuniga, 53 I1l. 2d 550, 554 (1973)).

112 Inthecaseat bar, upon granting the defendant's motion to substitutejudges, the circuit
judge immediately reassigned the case to himself and went off the record to discuss with
counsel amutually agreeable datefor thetrial. Thisdiscussionisnot contained intherecord
on appeal, but after the of f-record discussion, the court immediatel y announced on therecord
that the jury trial would be held just 14 days later. The defendant did not object that an
earlier date was available, and there is no indication in the record that the court did not set
thetrial onitsfirst available date. Accordingly, the circuit court did not abuse its discretion
in finding that the entire period of delay was due to the defendant's motion to substitute

judges and therefore was attributabl e to the defendant.



113 Thetwo casesrelied upon by the defendant are distinguishable. 1nPeoplev. Macklin,
7111, App. 3d 713 (1972), ajudge was assigned to hear the defendant'strial onthe 120th day.
The defendant filed a motion to substitute judges, which was granted, and the case was
referred to the chief judge for reassignment. Despite the fact that there were at least two
judges available to preside over the trial on that date, no trial was held. The defendant's
motion to dismiss based on a violation of his speedy tria right was granted. The State
appealed.

114 On apped, the court held that a substitution of judges under the statute is not delay
per se chargeable to the defendant. Macklin, 7 1ll. App. 3d at 715. The court held that
because the delay of the defendant's trial was not unavoidable, there being two judges
available to hear the trial within the speedy trial period, the circuit court did not abuse its
discretion in finding that the delay was not attributabl e to the defendant and discharging the
defendant. Macklin, 7 11l. App. 3d at 715-16. The court held that adefendant has a statutory
right to aspeedy trial and astatutory right to substitute judges, and the court stated, “Neither
right may be precluded by the other nor may a defendant be forced to choose between the
two when an exercise of both rights will not cause an unavoidable delay.” (Emphasis
added.) Macklin, 7 I1l. App. 3d at 715-16. The Macklin court expressly held that it was not
deciding the question in afactual situation where the exercise of both statutory rightswould
cause an unavoidable delay. 7 1lI. App. 3d at 716.

115 The case at bar presents the factual situation that the Macklin court did not address:
wherethe exercise of both the defendant's statutory rightswoul d cause an unavoidable del ay.
In the case at bar, there is no indication in the record that any judge or trial setting was
availableto hear the defendant's case during the 120-day speedy trial period. A delay beyond
that period was an unavoidabl e consequence of the defendant's exercise of hisstatutory right

to substitute judges. Nor isthere any indication in therecord that the earliest setting was not



chosen for the defendant'strial. Accordingly, thecircuit court did not abuseitsdiscretionin
denying the defendant's motion to dismiss.

116 In People v. McClure, 75 Ill. App. 3d 566 (1979), the defendant's motion for a
substitution of judges was granted, and nearly two months later the defendant filed his
motion to dismiss based on aviolation of his statutory right to a speedy trial. This motion
was granted and the State appealed. On appeal, the court found that it was necessary to
determine the length of the delay that was actually attributable to the defendant's motion.
McClure, 75 1ll. App. 3d at 570. The court pointed out that this determination should be
made by the trial judge, who would be possessed of knowledge of the conditions and
circumstances of the circuit court and would be better able to evaluate the time necessary to
compl ete the requisite administrative procedures involved in substituting judges. McClure,
75111. App. 3d at 570. The court further held that the circuit court's determination should be
sustained unlessit is clearly shown that the court below abused its discretion. McClure, 75
1I. App. 3d at 570.

117 InMcClure, thecircuit court did not abuse itsdiscretion in concluding that during the
delay the State had taken no action in bringing the defendant to trial. 75111. App. 3d at 570.
While the defendant had temporarily suspended the speedy trial period by his motion to
substitute judges, he could not be held accountable for the entire two-month delay, and the
brunt of the delay rested with the State. McClure, 75 1ll. App. 3d at 570-71. The granting
of the defendant’'s motion to dismiss was affirmed. McClure, 75 1ll. App. 3d at 571.

118 Inthecaseat bar, thereisnoindicationintherecord that any part of the 14-day delay
inthe defendant'strial isattributableto the State. Therecord reflectsthat immediately upon
the granting of the defendant's motion to substitute judges, the trial was rescheduled for the
first available date.

119 Finaly, the defendant argues that he should not be forced to choose between two



statutory rights—the right to a speedy trial and the right to substitute judges. We note,
however, that anytime a defendant files a motion which delays his trial he makes just such
achoice. Itis, intheend, the defendant's choice, and in the case at bar, the defendant chose
to exercise hisright to substitute judges at the expense of hisright to betried within 120 days
of hisarrest. Thecircuit court did not abuseitsdiscretion in finding that the two-week delay
in the defendant's trial as a result of the filing of his motion to substitute judges was
attributable to him and that the defendant's statutory right to a speedy trial was not violated.
120 Thedefendant's next argument relatesto the admission into evidence of acopy of the
surveillance video taken at the scene of the armed robbery, aswell asthree still photographs
of the defendant produced from that video. The defendant arguesthat the circuit court erred
in admitting this video because the State failed to establish a sufficient foundation.

121 Prior to thetrial, the defendant filed a motion in limine seeking to bar the admission
of the video because Rick Hicks, who had produced the CD from the surveillance camera
hard drive and would be anecessary witnessto lay aproper foundation for the video, had not
been listed as a State's witness. Hicks owned the surveillance video company and had been
asked by the police to come to the scene of the crime and download the video taken by the
surveillance cameras onto a CD. Hicks was also asked by the police to print three till
photographs from the surveillance video. At the hearing on the motion in limine, the
defendant argued, "It would seem to me for somebody to say that is fair and accurate
representation to say what occurred within Times Square Liquor that Rick Hicks would be
a necessary witness to lay a foundation." The defendant further argued, "[A] video
surveillance system, whether or not it's operating properly and—and no timelapsein thetime
lost in the video, think it might be essential for afoundation case." The circuit court denied
the motion in limine.

122 Thelaw recognizes two waysto provide afoundation for the admission of an audio



or visual recording. Peoplev. Taylor, 398 11l. App. 3d 74, 83 (2010), appeal allowed, 237
[11. 2d 585 (2010). The necessary foundation depends on whether awitness can authenticate
the contents of the recording based on personal observation of the event on the recording or
authenticate the workingsof the device and processthat produced therecording. Taylor, 398
[11. App. 3d at 83. The traditional foundation occurs where a witness is available and can
authenticatethe content of therecording by testifying that therecording accurately represents
what he or she personally saw or heard. Taylor, 398 I1l. App. 3d at 83. The court can then
admit the recording as demonstrative evidence. Taylor, 398 I1l. App. 3d at 83. Inthat case,
additional authentication, such asachain of custody, isnot necessary. Taylor, 398 11I. App.
3d at 83.

123 Alternatively, a court can admit arecording as primary, substantive evidence based
on afoundation that establishesthe recording's authenticity by other means. Taylor, 3981lI.
App. 3d at 83. When, asin the case at bar, the recording is avisual recording, courts often
describe this as authentication under a silent-witness theory. Taylor, 398 11I. App. 3d at 83.
Under the silent-witness theory, a recording may be admitted without the testimony of an
eyewitness if there is sufficient proof of the reliability of the process that produced the
recording. People v. Vaden, 336 I1l. App. 3d 893, 898 (2003). A video recording may be
admissible under the silent-witness theory when the State introduces evidence on the
capability of the device for recording, the competency of its operator, the proper operation
of the device, the preservation of the recording with no changes additions or deletions, and
the identification of the persons, locale, or objects depicted sufficient to make a clear
showing of relevance. Taylor, 398 Ill. App. 3d at 90. This burden implicitly includes a
preservation of a chain of custody and an explanation of any copying so that during that
process there were no changes, additions, or deletions. Taylor, 398 11l. App. 3d at 90. This

method of authentication isthe same method used to authenticate audiotapes when thereis



no party to the conversation present to testify at thetrial. Vaden, 336 I1l. App. 3d at 898.
124 The defendant argues that the State failed to lay any foundation for the admission of
the videotape and photographs. He argues that no traditional foundation was presented in
that no witnesstestified that therecording or photographsaccurately represent what he or she
personally saw and no silent-witness foundation was presented because no witness testified
to the capability of the devices used for recording, the competency of the operators, the
proper operation of the recording devices, or the preservation of the recording without
changes, additions, or deletions.

125 Atthetria, crime sceneinvestigator Roger Haysetestified that he heard the dispatch
about the robbery and proceeded directly to the liquor store. The victim of the robbery was
there and was injured and bleeding; he was taken from the scene in an ambulance. Hayse
noticed that itemswere strewn about on the floor and that the floor waswet with someliquid.
It appeared there had been some kind of struggle behind the counter.

126 Haysetelephoned Ricky Hicks, the proprietor of the company that had installed the
surveillance systemin the liquor store, and asked him to come down to the store and burn a
copy of the surveillance video to aCD. Hicksarrived within 20 minutes. Hicks and Hayse
first viewed the video on the screen at the store and saw what it contained. Haysethen asked
two other officersto comein and view the video on the screen at the store. Hicksthen burnt
two copies of the surveillance tape onto two CDs, which he gave to Hayse. Hayse took one
of the CDs back to his office and put hislabel on it, showing that it was burnt by Hicks on
November 12, 2008. Hayse testified that the events depicted on the CD are a true and
accurate copy of the surveillance video he had viewed at the store. At thispointinthetrial,
the CD was admitted into evidence and permission granted to publish it over the defendant's
objection.

127 The decision to admit a piece of evidence rests in the sound discretion of the circuit



court. Taylor, 398 Ill. App. 3d at 89. We find no abuse of discretion in the circuit court's
decision to admit the video recording and still photographs into evidence. The State
presented sufficient proof of thereliability of the processthat produced the video recording
and photographs for them to be admitted under the silent-witness theory.

128 Wenotethat neither inthecircuit court nor beforethis court doesthe defendant make
a colorable claim that the recording is not authentic or accurate. " 'Unless the defendant
produces actual evidence of tampering, substitution, or contamination, the State need only
establish aprobability that tampering, substitution, or contamination did not occur.'" Taylor,
398 I1l. App. 3d at 86 (quoting People v. Garth, 353 Ill. App. 3d 108, 114 (2004)). Any
deficiencies go to the weight rather than the admissibility of the evidence. Peoplev. Payne,
239111, App. 3d 698, 706 (1993). Evenif onelink inthe chain of custody ismissing, if there
is testimony describing the condition of the evidence when delivered that matches the
description of the evidence when examined, the evidence is sufficient to establish achain of
custody. Payne, 239 IIl. App. 3d at 706. The circuit court did not abuse its discretion in
admitting the video recording and still photographs copied therefrom into evidence.

129 For the foregoing reasons, the judgment of the circuit court of Jefferson County is

hereby affirmed.

130 Affirmed.
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