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OPINION

Fifteen years old at the time of his arrest, dééemn Carlos Lopez was convicted by a jury
of murder for his participation, along with sevetatlefendants, in the beating death of a factory
employee in the parking lot where the victim worked@ihe trial court sentenced Lopez to 22
years in prison. Lopez appealed, raising severalrs at trial as grounds for reversing his

conviction, including the admission of evidence w@wban attack on a man by some of Lopez's
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codefendants in the same parking lot about threzksvearlier. Lopez argued that because he
did not participate in the earlier crime, the Stitded to meet the threshold requirement for
admissibility under traditional "other crimes" aysbk. We agreed, reversed Lopez's conviction,
and remanded for a new triaReople v. Lopez, 2013 IL App (1st) 102938. Our supreme court
then entered a supervisory order directing thigtctmuvacate our judgment and reconsider our
opinion in light of People v. Pikes, 2013 IL 115171.People v. Lopez, No. 116212 (March 10,
2014) (supervisory order). As directed, we hawemsidered the case after carefully reviewing
the Pikes opinion and supplemental briefs from the parti®e continue to hold that the trial
court erred in allowing the evidence of the earligrelated attack, and reverse and remand for a

new trial.
BACKGROUND

In the early hours of December 24, 2007, FrancReges was beaten and killed by a
group of men in the parking lot of a tortilla fagtan Chicago. Carlos Lopez and five other
men, Daniel Roman, Martin Roman, Ismael Morales,a®OMorales, and Adolfo Zuniga, who
lived in the neighborhood, were later arrested emarged with three counts of murder and one
count of robbery. The State later dropped the eopltharge against Lopez. Before trial,
defense counsel filed a motiamlimine, to exclude evidence regarding an incident on D
4, 2007, when three of Lopez's codefendants bearain the factory parking lot and smashed
car windows. The defense also sought to excludderee of Lopez's gang membership. The
trial court denied both requests, finding the ememore probative than prejudicial.

Lopez, only 15 years old at the time of his arregas tried separately from his
codefendants. The State's evidence at trial deasiprimarily of the testimony of two

eyewitnesses, Sylvia Ortiz and Fernando Garcia, sdvo the murder occur. Ortiz and Garcia
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lived with their son in the second floor of an dp@nt building across the street from the tortilla
factory. They said they watched the crime fromasefe windows of their apartment, which

faced the parking lot.

Under the State's theory of the case, eventsrigagh to the murder began in the early
morning hours of December 4, 2007. Sylvia Ortetiteed that after arriving home from work
around 1 a.m., she heard a banging noise outSitle.looked out her window and saw three men
hitting the factory door with baseball bats. Ontecognized all three men, Daniel Roman,
Martin Roman, and Ismael Morales, because she dretyjuobserved them hanging around the
neighborhood. When no one opened the factory dersaw the men break car windows in the

parking lot. Ortiz called the police, who arriveblout 15 minutes later.

One of the factory employees, Pedro Martinezifiedthe arrived at work on the evening
of December 3 and saw a group of young men, inetutlopez, hanging out on the corner near
the factory. Later that evening, a man whom Madihad not seen before, came to the factory
to sell a car jack. The man said a friend wasingioutside. A few minutes later, the friend
came into the factory. He had been beaten up enfh¢e was bleeding. Loud banging on the
factory door could be heard, and the two men staydtle factory until the banging stopped.
Martinez went outside and saw that his car windewse broken and another car was damaged.
Martinez saw the same crowd of five or six youngipecluding Lopez, standing on the corner.
He testified that he frequently saw these men tieafactory when he arrived at and left work.

About three weeks later, on December 24, Ortiz@arttia were home around midnight
when they heard a voice outside. They both rezeghthe person speaking as Daniel Roman,
who was talking on a cell phone. Ortiz said thani@l told the person on the phone to come

over and made a waving motion with his hand. Gaheard Daniel say "come help me, | need
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to fuck him up, come help me, from the factoryslétick him up.” Soon after, Lopez, Ismael
Morales, Omar Morales, and Martin Roman arrivedfteAthe men gathered, Garcia heard
someone say “Let’s get him; let's fuck him up.” eTgroup walked to the factory parking lot
where Francisco Reyes was driving a forklift. J&amirez, one of Reyes's coworkers, testified
that a supervisor had sent Reyes out to the patkinghortly before the murder to unload a
shipment of corn. The group grabbed Reyes ofts#st of the forklift, forced him to the ground,
and began hitting and kicking him. At some poAdplfo Zuniga arrived in a car and joined the
others in beating Reyes. As Reyes lay on the ghoane of the men removed Reyes's wallet
from his pocket. Then one of the perpetrators veembss the street and picked up a concrete
rock. Garcia testified Ismael Morales droppedrtiek on Reyes's head and then Lopez dropped
the rock on him a second time. Ortiz also testifieat a rock was dropped on Reyes's head, but

did not identify who dropped it. After striking Res with the rock, the men scattered.

Inside the factory, a supervisor asked Juan Ramireheck on Reyes because he had not
returned from unloading the corn. Ramirez foungd’dying on his back in the parking lot and
ran back into the factory to call 911. Reyes veken to a hospital. He died the next day. The
medical examiner testified that Reyes died of mlédticranial injuries caused by blunt force

trauma.

Detectives Roberto Garcia and Peter Maderer imgagstl the murder. On December 27,
Fernando Garcia went to the police station and B@tective Garcia what he saw the night of
the murder. He testified he did not come forwastdlier because he feared retribution,
particularly because the uncle of some of the pgeafmes lived in the apartment below his.
Garcia identified photos of Lopez, Omar Moralesndel Morales, Daniel Roman, Martin

Roman, and Adolfo Zuniga as the perpetrators. ialhyf Garcia identified Carlos Lopez's
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brother as being Carlos, but later identified Cade one of the perpetrators. Garcia also viewed
three in-person lineups. At the first, he ideetlfilsmael Morales, Daniel Roman, Martin
Roman, and Adolfo Zuniga as the perpetrators. hAtdecond, he identified Omar Morales. At
the third, he identified Lopez. At trial, Garciaade an in-court identification of Lopez as one of
the men who beat Reyes.

On January 1, 2008, Sylvia Ortiz spoke to Detec@arcia at the police station about the
December 24 murder. She too testified she diccowte forward sooner because she was afraid.
The police showed Ortiz photos. She identified dsimMorales, Daniel Roman, and Martin
Roman as three of the perpetrators. Ortiz latewed three in-person lineups. At the first, she
identified Ismael Morales, Daniel Roman, and Maroman. At the second lineup, she
identified Omar Morales. At the third lineup, sklentified Lopez. She also identified him in
court.

During the trial, Fernando Garcia testified heidadd Lopez and his codefendants were
members of a street gang, the Latin Kings, bechasieequently saw them making gang signs
and throwing rocks at the cars of rival gang memb&uring Garcia's testimony, the trial court
instructed the jury as follows:

"This evidence is not to be considered by you-shedt accused of being in a
gang. That's not what he's on trial for, but #aglence is given as it may indicate
the witness's basis of his identification. Thishsw he claims to know who the
people are that he is suggesting are involved im rimtter. It is for the basis of
identification and possible motive."

Lopez did not testify or present any witnessesnguthe trial. Following closing, the

jury deliberated and found Lopez guilty of firstgdee murder. In his motion for a new trial,
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Lopez argued, in part, that the State made prapldinflammatory, and erroneous statements in
its closing argument and the trial court erred biyndting evidence about the December 4
incident and Lopez's gang membership. The triattcdenied the motion and sentenced Lopez
to 22 years in prison.

Lopez raised four issues on appeal, two invohangrs by the trial court, two involving
errors by defense counsel and the prosecutor.fifsh@rror dealt with the trial court's admission
of other-crimes evidence against Lopez, namelyatteeck in the tortilla factory parking lot on
December 4, about three weeks before Reyes' murdibe other errors involved the State's
introduction of evidence of gang membership; tHeatfveness of defense counsel in presenting
a theory in opening statements that she did ngpb@tipvith evidence at trial; and the State's
remarks during closing argument about Lopez, thenaj and the State's witnesses. Because we
agreed with Lopez's first contention, that thel w@urt erred in admitting other-crimes evidence
against him during trial required reversal and nedhave addressed the first issue only and did

not address the remaining three issues.

In our opinion, we found that because the Statsemted no evidence Lopez was
involved in the December 4 parking lot incident #vidence was inadmissible under traditional
other-crimes analysisLopez, 2013 IL App (1st) 102938, T 19. We also rejedisel State's
contention the evidence was admissible even if kopas not involved in the prior crime
because it was relevant to establish the motivéhiisubsequent murder. For support, the State
cited People v. Morales, 2012 IL App (1st) 101911, which involved one afdez's codefendants
and held that even if Morales was not present,esdd about the December 4 incident was

admissible if relevant to show a motive for theefadReyes murderMorales, 2012 IL App (1st)
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101911, 1 32. Noting an apparent split of opiniorthe appellate court, we fourieeople v.
Pikes, 2012 IL App (1st) 102274, to be the better-reasoapproach.

In Pikes, the defendant was charged with first degree nidaiea drive-by shooting at a
group of rival gang members that killed one manefoBe trial, the State made a motion to
introduce evidence against both Pikes and his eodeint of an earlier shooting committed by
the codefendantPikes, 2012 IL App (1st) 102274, 9 4. As describedhattmotion, in the days
before the drive-by shooting, a member of the Gamd3isciples street gang was riding a motor
scooter when codefendant, a member of the FoureCdtaostlers street gang, shot at himal
Immediately afterward, a car driving behind thedateo struck the codefendant. Pikes argued
that codefendant's shooting at the scooter shatidbe admitted as to him, because he was not

[

present when it occurredd. While acknowledging that it was “ 'unaware of awydence that
[defendant] was present at the time of the shogtinthe State argued that this incident was
relevant and admissible against both defendantcaddfendant to show motive for the murder.
Id. The trial court agreed with the State and admiitthe evidence, finding that it was
“extremely relevant[,] by far more probative thamejpdicial” and “[w]ill help the jury
understand the context” of the instant cause.el(fatl quotation marks omittedlyl. At trial, the
State presented the statement of a witness whohsaidlked to Pikes and his codefendant just
before the drive-by shooting and heard the codefienday they were going to kill a Gangster
Disciple in retaliation for the scooter incider&.jury convicted Pikes of first degree murdkt.
117.

In appealing his conviction, Pikes argued, in ptrat the trial court erred in admitting

evidence of the scooter shooting against him bechasvas neither present nor involved in that

other crime and that because the evidence wasyhmgb|udicial, reversal was requiredPikes,



117

1-10-2938

2012 IL App (1st) 102274, 9 23. TiRekes court held that because the State admitted itnoad
evidence Pikes was even present at the scootetisfpolet alone a participant, it failed to meet
the threshold requirement for admission of othénes evidence, defendant's involvement

beyond a mere suspicioRikes, 2012 IL App (1st) 102274, § 27.

The court also rejected the State's argumentNlmatles supported a finding that the
evidence of the scooter shooting was admissiblausecit was relevant evidence of defendant's
motivation in the victim's murderPikes, 2012 IL App (1st) 102274, § 29. The court found
Morales was factually distinguishable and carved out autelis” exception to the rule regarding
other-crimes evidenceld.  36. While the court acknowledged that unéesple v. Manudl,

294 1Il. App. 3d 113 (1997) anBeople v. Rutledge, 409 Ill. App. 3d 22 (2011), prior intrinsic
incidents could be admitted under simple relevamayciples rather than requiring the higher
threshold of proof for other-crimes evidence, tlwairt asserted, "what is dangerous about
Morales is that it attempts to expand these holdings sesavhere it is unclear whether the
defendant participated in the prior actdd. § 41-42. Where "there was no question that the
defendants committed the prior acts sought to b@doced,” the court said, "[w]e have no
problem *** with the lower relevancy threshold.ld. § 41. But the court found it could not
follow Moralesto find other-crimes evidence admissible whereStae failed to show beyond a
mere suspicion that defendant was involved or @peted in that crime.ld. § 42. ThePikes
court noted that although tiorales court seemed to think such a distinction wasenaht, "it
still went out of its way several times to highligthe eyewitness testimony regarding the
defendant's presence at the prior attadkl.” The court found that where the State conceded th

defendant had not participated or been involvetheprevious shooting incident, the evidence
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was inadmissible and a basis for reversing thendiefiet's conviction and remanding for a new
trial. 1d. { 45.

In agreeing with the approach Rikes, we found "that absent a showing, beyond a mere
suspicion, that a defendant was a participantpreaious crime or bad act, evidence about that
crime is inadmissible."Lopez, 2013 IL App (1st) 102938, § 31. We also disagresth the
State's assertion during oral arguments that Legeesence near the factory before and after the
December 4 incident permitted the trial court tavdrthe inference he was involved in that
crime. "Mere suspicion may result in a defendamihdp subjected to peril for something that he
had nothing to do with or knew anything abouitd:

After we issued our opinion, the lllinois Suprei@eurt reversed the appellate court's
decision inPikes. Peoplev. Pikes, 2013 IL 115171. The court held the admissibitifyevidence
regarding a collateral crime a defendant wesinvolved in should be judged under ordinary
relevancy principles rather than traditional otbhemes analysisld. § 20. The court found that
because the evidence at trial, including the testyof several withesses, amply demonstrated
Pikes was "motivated to assist [codefendant] ialiging against the Gangster Disciples for the
injury caused to [codefendant] during the scooleroing incident” it was relevant to show the
motive for the drive-by shootindd. § 22.

While Pikes was pending, the State filed a petition for ledweappeal to the lllinois
Supreme Court in this case. The supreme courtedethie petition but entered a supervisory
order directing this court to vacate its decisiod aeconsider in light dPikes "to determine if a
another outcome is warrantedPeople v. Lopez, No. 116212 (March 10, 2014) (supervisory

order).
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ANALYSIS

As notedPikes provides that in cases such as this one, wher8ttte seeks to introduce
evidence of a prior crime in which the defendanswat a participant, admissibility should be
judged under ordinary principles of relevanc®ikes, 2013 IL 115171, § 20. " 'Relevant
evidence' is defined as evidence having any tendenmake the existence of any fact that is of
consequence to the determination of the action rmpoybable or less probable than it would be
without the evidence. Ill. R. Evid. 401 (eff. Jdn.2011)." Id. § 21. Even relevant evidence,
however, may be excluded if its probative valusubstantially outweighed by the danger of
unfair prejudice. Ill. R. Evid. 403 (eff. Jan.2011). The admissibility of evidence rests within
the discretion of the trial court, and its deciswitl not be disturbed absent an abuse of that
discretion. People v. Becker, 239 Ill. 2d 215, 234 (2010).

In Pikes, the court found the prior scooter incident wakewant because witnesses
testified they heard Pikes and his codefendanttszsy were going to kill a Gangster Disciple in
retaliation for the earlier incident®?ikes, 2013 IL 115171, § 22. Thus, the evidence ofpther
crime, even though Pikes was not present whenrciiroed, was relevant to establish the motive
of the later drive-by shootingd. 26

Here, a completely different situation is presdnt@he State presented no evidence at
trial showing the Reyes murder was tied to the rpmwident outside the factory. In its
supplemental brief, the State contends evidencwisothat Lopez's codefendants beat up a
man outside the factory on December 4, banged efatttory doors, and smashed car windows
showed their animosity toward the people in thédigcand was relevant to show the motive for
the otherwise inexplicable attack on Francisco Reliece weeks later. While it is possible that

revenge was a motivapsent any evidence, the State's assertion rests on pure conjectlre.
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Pikes, witnesses testified that Pikes and his codefandare heard stating they wanted to kill a
Gangster Disciple as revenge for the scooter shgdaticident, in which Pikes's codefendant was
hit by a car. Here, there was no evidence showiggnnection between to the two incidents.
Although some of Lopez's codefendants were invoineloth crimes, the State did not present
testimony or evidence showing the second crimeiwastaliation for the first or that they were

otherwise related. Furthermore, there was no eceleffered even showing Lopez knew about

the earlier incident.

The key issue for the jury’s determination was tke the evidence presented by the
State, including the testimony of two eyewitnesgethe incident, proved beyond a reasonable
doubt that Lopez was one of the perpetrators irb#aing death of Reyes. Evidence about an
unrelated incident that occurred nearly a monthiexasffered no probative value for the jury in
making that decision. Motive, although not a neaeg element to the crime, is relevant. For
instance, the State presented testimony that Rewedlet was taken by the perpetrators, which
is evidence that robbery may have been a motivad i Pikes, the earlier scooter incident
could be presented as evidence of a motive whéesRind his codefendant were heard saying
they were going to kill a member of the rival gaasgretribution. But here, the State did not

argue or present evidence other than the earb@eant to establish revenge as a motive.

The State contends the holdingWiorales, 2012 IL App (1st) 101911, supports a finding
that evidence about the December 4 incident wasvael circumstantial evidence showing
motive and intent. As notetJorales was an appeal by one of Lopez's codefendantsafimifp
his conviction for the murder and robbery of Reyégke Lopez, Morales argued the December
4 attack should not be admitted into evidence bsxahere was insufficient proof he was

involved in that incident. IrfMorales, unlike here, one witness, Fernando Garcia, tegdtif
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Morales was present in the factory parking durimg December 4 incidentMorales, 2012 IL
App (1st) 101911, § 4. Garcia wavered on crossa@ation, however, stating he was not
certain Morales was present that nigid. The appellate court found "Garcia's testimonyg wa
sufficient to put the defendant's participatiorthe December 4 incident before the juryd.

32. Therefore, the threshold requirement for oetitenes evidence, defendant's participation in
the prior crime, was established. Relying Mianuel and Rutledge, the Morales court then
reasoned that if the evidence sought to be admibedtd be considered "part of the 'course of
conduct’ leading up to the crime charged, theroitstitutes intrinsic evidence of the charged
offense and its admissibility is not analyzed dsep crimes' evidence, requiring proof that the
defendant committed or participated in the unchéuaféense." Id. 25 (citingManuel, 294 III.
App. 3d at 124). Instead, the evidence is adnissimder the more general, and lower
threshold, principles of ordinary relevanddorales, 2012 IL App (1st) 101911, § 24. Based on
this reasoning, théVlorales court found the evidence of the earlier factoriac properly
admitted against the defendant as intrinsic tostitesequent murder by providing a context for
that crime. Sedl. 11 30-32.

The Morales court, however, went further and held the evidemmrild have been
admissible whether or not defendant was presenpasticipated in the previous incident.
Morales, 2012 IL App (1st) 101911, § 32. The court statpgo’such showing was required
because the contested evidence was not 'extrindice murder and robbery charges against the
defendant.”ld. The showing that some of the same individualseevigvolved in the December
4 and the December 24 incidents was sufficient gdmission of the contested evidence.
"Relevancy was key and that was shown by the iraraknt of some of the same individuals on

December 4 that participated in the murder; thatvsing was sufficient for the admission of the
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contested evidence. In other words, even if thdezwe of the December 4 incident established
that the defendant was not present, the jury wesstfy infer, based on the evidence before it, that
the defendant took part in the murder and robberpdlp his friends avenge their vendetta

against the employees of the tortilla factorid:

Morales is distinguishable in that evidence was presestemving the defendant may
have participated in the earlier crime. Althoughr&a's testimony identifying Morales as
present on the date of the December 4 incidenthmasg been undermined on cross-examination
(a proposition the appellate court found was unettpd by the evidence), it presented a
guestion of fact for the jury. Morales's possipéeticipation in the December 4 incident made
evidence of that incident relevant to showing mativ

But how could Lopez be motivated to act by the @deloer 4 incident without a whit of
evidence establishing he participated in or eveth &iay knowledge of it? Whether his co-
defendants may have been motivated by the Decesninerdent does not permit an inference as
to Lopez’s motivation when the testimony regardihg incident has no connection to Lopez
and, thus, does not have a tendency to make Hisipation in the December 24 murder more or

less probable than it would be without the evidence

The problem with admitting evidence about othemes or bad acts is that it may
overpersuade the jury that a defendant is a badopewho deserves punishment. That
possibility is particularly strong here because téstimony regarding the December 4 incident,
along with the State's introduction of testimongargling Lopez's membership in a gang could
have persuaded the jury that Lopez was a bad pevkorshould be punished. The trial court
erred in permitting the State to present the evidemhere the State failed to show the relevance

of the December 4 incident to the crime Lopez wasised of. As such, the evidence did not
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make his involvement in the murder more or leselyik Therefore, we reverse Lopez's
conviction and remand for a new trial.

731 CONCLUSION

132 For the reasons set forth above, we reverse LopenViction and remand his cause for a
new trial, as provided in this decision.

133 Reversed and remanded.
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