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OPINION

11 Following a jury trial, defendant Kasey Guyton veasivicted of second degree murder,
attempted first degree murder, and aggravated aigetof a firearm. In a simultaneous bench
trial, defendant was convicted of unlawful use @feapon by a felon. Defendant was
subsequently sentenced to 18 years' imprisonmesefmnd degree murder and 16 years'
imprisonment for attempted first degree murder wi?0-year mandatory add-on for the

personal discharge of a weapon, and 6-year comdugens for aggravated discharge of a
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firearm and unlawful use of a weapon by a felom appeal, defendant argues: (1) his
convictions for second degree murder and attenfpttdlegree murder are inconsistent; (2) the
trial court improperly limited his presentationlgfnchmaterial People v. Lynchl04 Ill. 2d 194
(1984)); (3) his sentence for attempted first degreirder is unconstitutional because it shocks
the conscience and violates equal protection aeddocess; (4) his sentence for attempted first
degree murder is unconstitutional because therfireald-on imposed is not reasonably related
to the aim of deterring firearm use and thus vedatue process; (5) his sentences for attempted
first degree murder and second degree murder aessixe; (6) counsel was ineffective for
failing to request defendant's sentence for attechptst degree murder be reduced based on
provocation; and (7) his conviction for aggravatiestharge of a firearm violates the one-act,
one-crime doctrine and should be vacated. Fofdlf@ving reasons, we affirm the judgment of
the trial court but vacate defendant’s convictiondggravated discharge of a firearm.

12 BACKGROUND

13 Defendant was charged by way of indictment witktfdtegree murder, attempted first
degree murder, aggravated discharge of a fireanthpalawful use of a weapon by a felon. At
trial, Edner Flores testified that at 7:30 p.mAargust 22, 2006, he was a passenger in a van
being driven by Adam Saldivar, which collided witbfendant's Grand Marquis at the
intersection of Leclaire and Augusta in ChicagottB®aldivar and the driver of the Grand
Marquis, whom Flores identified as defendant, ekiteeir cars. Flores remained in the
passenger seat. Although Flores could hear tlogges, he could not hear what Saldivar and
defendant were saying. He could hear that theg welling. After a few minutes, Saldivar got

back into the van and they drove south on Leclaitele defendant returned to his car and drove
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east on Augusta.

14  Saldivar followed several one-way streets to geklzound to Augusta. There, he
stopped briefly to assess the damage to the valivar then drove to the intersection of
Augusta and Lawler, one block east of the init@dident. Saldivar stopped at the stop sign and
then proceeded through the intersection. Flores kieard six or seven shots but could not tell
where they were coming from. He felt a burningssgion in his upper back and looked at
Saldivar. Saldivar appeared to be in "shock" astl ¢tontrol of the van, hitting an oncoming car
and crashing into a brick building.

15 Flores jumped out of the van and ran toward a youmigpan on a nearby front porch. He
asked her to call the police. Flores went homangkd his shirt, went to Saldivar's house to tell
Saldivar's family what had happened and returnedescene with Saldivar's family. Flores
spoke to the police and then went to the policeostavhere he saw a little burn mark in the
middle of his back. Flores identified defendan&iphoto array and a lineup as the man from the
accident.

16  David Johnson testified that he lived near therggtetion of Augusta and Leclaire and
was outside at 7:30 p.m. on August 22, 2006. Heessed a collision between a maroon van
and blue car. He walked toward the scene and hkardrivers of the two vehicles arguing over
who was at fault. Johnson saw a passenger inahd&uwt the passenger never got out. After
they were done arguing, the men got into their aacsdrove away. Johnson then saw the van
as it returned to the area. As the van made &leftfrom Lawler onto Augusta, Johnson saw
defendant, who was standing by a tree on the sastt@nn corner of the intersection holding a

semiautomatic pistol, step out and shoot at the ¥enheard four or five shots. The van then
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struck another car and crashed into a buildinge ditiver of the van was slumped over the
steering wheel and the passenger fled west on Aagushnson saw defendant get into a car
and drive east. Johnson had seen defendant iretgeborhood several times and knew that he
lived on the corner of Leclaire and Augusta. Jolnndid not see anyone in the van shoot at
defendant.

17 Johnson did not talk to the police until three diaysr, when he flagged down an officer
he knew. He identified defendant as the shootarphoto array and in a lineup. Johnson
admitted that he had three prior convictions fargdoffenses and admitted that he was a heroin
addict. He also testified that although he wor&ed confidential informant for the police in
other cases, he was not paid in this case.

18  Eric Smith testified that he knew defendant from tieighborhood and knew that he
drove a sky blue Grand Marquis. On August 22, 20@6saw defendant twice at the intersection
of Augusta and Lawler. The first time he saw dd#ent, defendant pulled up, parked his car, got
out and knocked on the window of a building, gatkoe his car and drove off. About an hour
later, Smith saw defendant, who had a young womduisi car, park in the same location. Smith
left and returned a few minutes later. When heechatk, he heard a commotion on the corner.
When he approached, he saw that defendant's cdrdeadhit. He heard defendant say, "this
motherfucker is going to pay.” Defendant wentinis car and returned with a gun in his hand.
Smith saw defendant walk southbound on Lawler.ebeaant stopped, and "tucked" himself
behind a big tree on the corner. Smith saw a nmavao approach the stop sign on the corner
and as the van was about to turn westbound on ikect&mith heard a gunshot from behind the

tree and saw defendant with a gun in his handsithSaw defendant bang on the gun and fire
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several more shots. The shots were fired at tesgmager side back window of the van. Smith
did not see anyone in the van point anything odhefwindow. The van struck another car and
crashed into a building. The passenger of thgwaped out and ran. He had nothing in his
hands.

19 Defendant jumped into the passenger side of hiamatook off. Smith talked to police
on August 30, 2006, after he was stopped by thiegoathen he ran from them. Smith had a
prior felony conviction for delivery of a controtlesubstance.

110 Eardia Basset was driving eastbound on Augustpmbaimately 7:45 p.m. on August
22, 2006. She was on her way to her son's housbeargranddaughter sat in the backseat of
her car. As she was about to turn onto Lawler hgard a "pow" and then heard it again. She
told her granddaughter to get low in the seat. t8Be saw a van come around the corner, heard
another shot and saw the van crash into her ctveodriver's side.

111 She looked to where she heard the shots comingdrahsaw defendant standing on the
southeast corner of Lawler and Augusta with a gums hand, firing at a maroon-colored van.
Neither the driver nor the passenger in the vanahgdn, and they were not yelling. The
passenger got out of the van and ran west, theh.n&ardia identified defendant as the shooter
in a photo array and in open court.

112 Forensic investigator Donald Fanelli arrived atshene at about 8:30 p.m. and took
video and photographs of the area. Investigatoefabserved a white painted tree on Lawler
and saw four fired cartridge cases and a live adfiyullet on the ground by the tree. All five
cartridges were Winchester 9 millimeter Luger. atso observed a bullet hole in the house on

the corner of Lawler and Augusta, as well as a hothe fence.
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1 13 Investigator Fanelli also observed that the windowhe passenger side of the maroon
van was broken and that Saldivar was still insigevan, lying between the seats. A baseball bat
was found under the front passenger seat of the Advullet was recovered from the back of the
front passenger seat.

1 14 Detective Anthony Noradin arrived at the scene saw Saldivar lying in the front seat
of the van. On August 25, 2006, Detective Noratiowed Eardia Bassett and Edner Flores a
photo array and both witnesses identified defendBassett, Flores, Smith and Johnson all
identified defendant from lineups.

115 Assistant Cook County Medical Examiner Michel Huericonducted an autopsy on
Saldivar on August 23, 2006, and observed an itaegunshot wound entrance to the back of
defendant's head. Dr. Humilier opined that theseanf death was a gunshot wound and the
manner of death was homicide.

116 Defendant's girlfriend Stephanie Sims testified ttefendant arrived at her apartment in
Calumet City between 9 p.m. and 10 p.m. on Aug@sPR06. He drove his Mercury Marquis.
After defendant spent the night, Sims drove defanhttawork in the morning because his car
had a flat tire. Defendant's car remained in dukipg lot.

117 On September 1, 2006, she found a gun under sorteegs®s in the second bedroom of
her apartment. Sims put the gun in a plastic lngigcalled police. When officers arrived, Sims
gave written consent for officers to search hertapant. The officers recovered the loaded
Beretta 9 millimeter black handgun that Sims hachtb The weapon and nine bullets were
inventoried the following day by Chicago policehi€ago police detective DeSalvo also

observed a blue Mercury Marquis in the parkingoioBims' apartment building and had the
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vehicle towed.

118 Marc Pomerance, a firearm and tool expert, examinedirearm recovered, and after
test firing the weapon, concluded that all fouedircartridge cases recovered at the scene were
fired from the weapon recovered from Stephanie Sapartment.

119 The State rested. Defendant's motion for a dideeeedict was denied.

120 Defendant testified that on August 23, 2006, tediwith his mother at 5105 West
Augusta and owned a blue Grand Marquis. He hashthls son Maliek to get something to eat
and as they approached the intersection of Augusld_eclaire going east, a van turned right in
front of him and they collided. The passenger, wias hanging out of the van's window and the
driver of the van, told him to "pull the fuck over.

121 Defendant and the driver of the van got out ofrtliehicles. Defendant testified that the
van’s driver said, "[w]here the fuck you come frorh@idn't see you." The van's driver told
defendant that the collision was defendant's faudt the two men argued. The van's driver was
standing in a fighting stance. Defendant tolddheer that he had insurance and the driver
should call the police. While they were arguinprés got out of the van and started yelling at
defendant. Flores told defendant that he causeddbident and pulled a black gun out from his
shirt. Flores told defendant that either defenaemitld pay or Flores would take his car. Flores
repeated that statement a second time.

122 Saldivar and Flores got back into the van but tidfendant, "[t]his shit ain't over with,

on nation" and that they were coming back. Saldivave off. Defendant took his son to his
mother's house and parked his car on Augusta awtet.aHe took his gun from his car and

began to walk home. As he was walking, he sawi&ald van approaching and feared the van
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would hit him so he walked south on Lawler. Whenaras near a tree, he saw Flores reach
down with his right arm. As Flores put his armbap, defendant fired his gun at the van.
Defendant testified that he thought Flores was@tanshoot him. After he shot into the van, he
ran to his car and drove to his girlfriend's homs€alumet City. He spent the night and left his
gun there.

123 On cross-examination, defendant admitted that kletdid police that he had not been in
an accident.

124 Pursuant t&’eople v. Lynch104 Ill. 2d 194 (1984), Flores was recalled ifeddant's

case in chief. Flores testified that he was cdediof battery in 2009. In May 2005, Flores was
outside of a gas station putting his son in a eat when a car pulled in quickly and almost hit
him. A man got out of the car and came directliflates. Flores punched him in the face,
knocking the man to the ground. Flores testifleat he did not know the man was blind. He
was subsequently arrested by the case was ultyrdiszFhissed.

125 Aaron Pawlow, the blind man that Flores punchestifted that his was considered
legally blind but did have partial vision in oneeey He testified that on May 14, 2005, he was
with his 82-year-old mother, who was trying to gato a parking spot in a gas station when she
said that someone was standing too close to the $fis mother spoke to the person through her
open car window and asked him to move over so sbkel @ull in. That person was later
identified as Edner Flores. Flores respondedghathad plenty of room. His mother felt
uncomfortable so she asked Flores to move agdie. tfiird time she asked, Flores started
screaming at her. Pawlow got out of the car, tteednfold his cane, and walked up to Flores.

Pawlow told Flores that he was blind and thendethething hit him on the head. Pawlow fell
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to the ground and Flores sat on his chest and ahicim in the eye. Pawlow was treated at the
hospital for a hemorrhage in his eye.

126 Isaias Casteneda also testified also pursudngrioh On June 9, 1997, he was in a car
of several people when a car pulled up next to taetha guy named "Low Rider" got out and
started shooting at them. Castaneda could notmdr®e"Low Rider's" name and when defense
counsel showed Casteneda a picture, the courtisedtthe State's objection. Defendant was
unable to establish that Saldivar was "Low Rider."

127 Defendant then introduced a certified copy of Adaatdivar's conviction for aggravated
discharge of a firearm in October 1997 and a c¢edi€opy of Edner Flores' conviction for
battery causing bodily harm in May 20009.

128 In rebuttal, the State played a portion of the otdpe of defendant's interrogation
following his arrest. In that portion of the vidape, defendant denied being involved in a car
accident on August 22, 2006, and stated that hmig/aa in the shop on that date. The State
presented a certified copy of a vehicle record shgw 1990 Mercury registered to defendant.
129 Following deliberations, the jury returned a vetditguilty of second degree murder,
attempted first degree murder, and aggravated aligelof a firearm. The jury found that
defendant had personally discharged a firearm duhiea attempted murder. Defendant was also
found guilty of unlawful use of a weapon by a felddefendant was sentenced to a total of 54
years’ imprisonment. It is from this judgmentttdafendant now appeals.

130 ANALYSIS

7131 l. OAet, One Crime

1 32 Defendant argues that because all of the chargse &nom his shooting into the van and
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the State did not differentiate between the difieshots fired, his conviction for aggravated
discharge of a firearm should be vacated becawseldttes the one-act, one-crime rule. The
State agrees and responds that although defenolambitted a series of closely related but
separate acts when he fired five shots at thetharState did not apportion those shots in the
indictments so that each formed the basis of aragpaffense.

1 33 Under the one-act one-crime rule, multiple conwigsi arising out of a single physical act
are prohibited.People v. King66 Ill. 2d 551 (1977). We therefore vacate ddét's

conviction for aggravated discharge of a fireafdeople v. Garcial79 lll. 2d 55, 71 (1997)
(under the one-act, one-crime rule, a sentencdaslb@umposed on the more serious offense
and the conviction on the less serious offenseldhmeivacated).

134 . Verdicts

1 35 Defendant argues that the jury verdicts in thisaa$lect that defendant thought he was
acting in self-defense when he committed the shgotirherefore, he could not have the
requisite intent to be convicted of both attemgiesdt degree murder and second degree murder
and his attempted first degree murder convictiostrbe vacated.

136 The standard of review on a challenge to the gdafiy of the evidence is whether, after
viewing the evidence in the light most favorablehte prosecution, a rational trier of fact could
have found the essential elements of the crimermbgpaeasonable doubReople v. Ros229

lll. 2d 255, 272 (2008). It is not the functiontbk reviewing court to retry the defendant or
substitute its judgment for that of the trier ofttaPeople v. Collins214 Ill. 2d 206, 217 (2005).
The trier of fact assesses the credibility of thmesses, determines the appropriate weight of the

testimony and resolves conflicts or inconsistentidbe evidencePeople v. Naylqr229 Ill. 2d

10
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584, 614 (2008). The trier of fact is not requitedlisregard inferences that flow from the
evidence or search out all possible explanationsistent with innocence and raise them to a
level of reasonable doubBeople v. Hall 194 1ll. 2d 305, 332 (2000). A criminal convimti
will not be set aside unless the evidence is saobgble or unsatisfactory that it creates a
reasonable doubt of the defendant’s gufleople v. Siguenza-Brit@35 Ill. 2d 213, 225 (2009).
Defendant's conviction will not be reversed on eavsimply because he claims a withess was
not credible or the evidence was contradicttatyat 228.
9137 Defendant was charged with the first degree musfié&ddam Saldivar and attempted first
degree murder of Edner Flores. To sustain a ctowidor first degree murder the State must
prove that a defendant killed an individual withéawful justification and in performing the acts
which caused the death, he intended to kill or@agbodily harm or knew that his acts created
a strong probability of death or great bodily haonthat individual. 720 ILCS 5/9-1(a)(1), (a)(2)
(West 2006). Once the State has proven all oékxments of first degree murder, the burden
shifts to the defendant who wishes to mitigateatiense to second degree murder, to prove the
existence of one of the statutory mitigating fastioy a preponderance of the evidence. See 720
ILCS 5/9-2(c) (West 2006People v. LopeZ 66 IlIl. 2d 441, 447 (1995).
138 First degree murder may be reduced to second degreger when either of the
following mitigating factors is present:
“(1) [Provocation] At the time of the killing he &cting under a sudden and
intense passion resulting from serious provocdiipthe individual killed or another
whom the offender endeavors to kill, but he negittyeor accidentally causes the death

of the individual killed; or

11
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(2) [Imperfect self-defense] At the time of théikg he believes the
circumstances to be such that, if they existed lavjustify or exonerate the killing under
the principles stated in Article 7 of this Codedtifiable Use of Force; Exoneration], but
his belief is unreasonable.” 720 ILCS 5/9-2(a)(&)(2) (West 2006).

139 In this case, defendant argued that the first adegrerder of Adam Saldivar should be
mitigated to second degree murder because he iacsetf-defense. The jury agreed.

Second degree murder is a "lesser mitigated offesfde st degree murder and is distinguished
from self-defense only in terms of the nature ef defendant’s belief at the time of the killing.
(Emphasis omittedPeople v. Jeffriesl64 Ill. 2d 104, 122 (1995) (citingeople v. Newbern

219 1ll. App. 3d 333, 353 (1991)). If the defentla belief at the time of the killing was
reasonable, self-defense may apply; if the defetrglbrlief was unreasonable, a conviction for
second degree murder may be appropri&eople v. Hooke249 Ill. App. 3d 394, 403 (1993).
Here, the jury found defendant's belief in the nieedelf-defense to be unreasonable and
convicted him of second degree murder.

140 Guyton was also charged with the attempted firgtek murder of Flores. To be
convicted of attempt, the State must prove beyorehsonable doubt the intent to commit a
specific offense, in this case first degree murd2e ILCS 5/8-4(a) (West 2006). Defendant
claims that no reasonable argument exists thahbrgal state changed between when he fired
the bullet that hit and killed Saldivar, which rited in a second degree murder conviction, and
when he fired the bullet that hit and injured F&mehich resulted in an attempted murder
conviction. In short, defendant argues that henoahave had an unreasonable belief in the need

for self-defense as to Saldivar, but not as todsor

12
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141 There is no difference between the mental statpsinedl to prove attempted first degree
murder and second degree murder. First degreeemandl second degree murder share the
same elements, including the same mental stateseband degree murder requires the presence
of a mitigating circumstanceleffries 164 Ill. 2d at 121-22. The presence of a mitigatactor
does not negate the mental state of murder becaitigating factors are not elements of the
crime. Jeffries 164 Ill. 2d at 121.
142 InPeoplev. LopeZ66 Ill. 2d 441 (1995), our supreme court hekt the offense of
attempted second degree murder does not exisinoidl because:
“[T]he crime of attempted second degree murder doedjuire the intent to commit the
specific offense of second degree murder. Thusnteat required for attempted second
degree murder, if it existed, would be the intenkitl without lawful justification, plus
the intent to have a mitigating circumstance predéowever, one cannot intend either a
sudden and intense passion due to serious progadatian unreasonable belief in the
need to use deadly force. Moreover, concerningrtitigating factor of an imperfect self-
defense, one cannot intend to unlawfully kill whalethe same time intending to
justifiably use deadly force. Thus, the offensatémpted second degree murder does
not exist in this Stateld. at 448-49.
143 Writing separately, Justice McMorrow predicted finecise conundrum presented here:
absent a crime of attempted second degree murdefeadant could be punished more severely
if the victim lives than if the victim die¢d. at 452-53 (McMorrow, J., concurring in part and
dissenting in part, joined by Bilandic, C.J.) (qagtTimothy P. O’Neill,"With Malice Toward

None”: A Solution to an lllinois Homicide Quanda®?2 DePaul L. Rev. 107, 107-08 (1982)).

13



1-11-0450

Despite Justice McMorrow's prescience, the majogjgcted a state constitutional challenge to
the sentencing differential where a victim dies ainére the victim survives and suggested that
any changes to the attempt statute to allow attsegind degree murder would have to
originate with the legislaturéd. at 450.
144 Almost 15 years aftdropez the legislature addressed the sentencing dig@ddressed
by Justice Mc Morrow, but only with respect to sed provocation by adding subsection 8-
4(c)(1)(E) (see Pub. Act 96-710 (eff. Jan. 1, 2Q&dding 720 ILCS 5/8-4(c)(1)(E))) which
states:
“[1]f the defendant proves by a preponderance efdhidence at sentencing that, at the
time of the attempted murder, he or she was acimtgr a sudden and intense passion
resulting from serious provocation by the indivibwhom the defendant endeavored to
kill, or another, and, had the individual the defent endeavored to kill died, the
defendant would have negligently or accidentallyseal that death, then the sentence for
the attempted murder is the sentence for a Clésledy.” 720 ILCS 5/8-4(c)(1)(E)
(West 2010).
145 The legislature could have easily addressed tle isfwhether imperfect self-defense
would be a mitigating factor in an attempted mumslaration by adding such language when it
made the above amendment, but chose not to. gistaeire is presumed to know of judicial
interpretation of statutes; thus, its inaction fgig agreement with the judicial interpretation of
Lopez(In re May 1991 Will County Grand Jur$52 Ill. 2d 381, 388 (1992Reople v. Agnew
105 Ill. 2d 275, 280 (1985)) and further suggesteeision not to provide a mitigating factor of

imperfect self-defense to attempted second degteden Should our presumption be incorrect

14
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the legislature again has the opportunity to carsichether subsection 8-4(c)(1)(E) should be
amended to allow proof of imperfect self-defensa assis for mitigation of a sentence for the
crime of attempted murder.

146 The jury's verdict on second degree murder ingage indeed shows that it found
defendant acted under the unreasonable beliekindbd for self-defense as to Saldivar.
Because there is no offense of attempted seconeelewurder, the jury could not be instructed
and could not find the defendant guilty of attendpgecond degree murder of Flores based on the
same unreasonable belief in the need for self-detdn other words, because the defendant did
not actually kill Flores, the legislature deterndriee could not lawfully mitigate his attempt to
murder him because he had the same unreasonaigkié¢he need for self-defense.
Defendant's mental state at the time of perforninegact giving rise to the attempted murder of
Flores and the second degree murder of Saldivar thersame. The evidence established, and
the jury found, the intent required to sustain tiemapted first degree murder conviction. The
determination by the jury that mitigating circunrstas existed to allow for a conviction of a
lesser second degree murder offense because ofddetts unreasonable belief in the need to
defend does not invalidate the attempted murdevicbhon. Consequently, defendant's
argument fails and his conviction for attemptedtfdegree murder stands.

147 lILynchEvidence

148 Defendant argues that the trial court denied hisrriight to present a defense by limiting
and delaying his use @f/nchevidence. Although trial court allowed defendanintroduce the
prior violent acts by the two victims pursuantimnch 104 lll. 2d 194, the court ruled that the

evidence could only be brought in during the defesesse and could not be elaborated on in

15
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opening statements. Defendant argues that thegations robbed important defense evidence
of its power, amounting to reversible error.

149 InLynch our supreme court held that when a defendargsaslf-defense as a theory in
his case, evidence showing the victim's aggressideviolent character is relevant to show: (1)
the defendant's knowledge of the victim's violemidencies affected his perceptions of and
reactions to the victim's behavior; or (2) to supplee defendant's version of the facts when
there are conflicting versions of eventd. at 200. “Under the first approach, evidence is
relevant only if the defendant knew of the victimiglent acts. Under the second approach, the
defendant's knowledge is irrelevariféople v. Nunn357 Ill. App. 3d 625, 631 (2005).

150 The question of whether defendant could presemuteee of Saldivar's and Flores's prior
aggressive behavior undeynchwas litigated extensively prior to, during, anteatrial. In a
pretrial motion, defense counsel indicated thaexd@ant would raise a claim of self-defense at
trial. Counsel moved to admit six prior acts byd8ar and Flores to prove that the men were
the aggressors. The court allowed four of the, aottuding Flores's 2005 battery of a blind
man. During trial, the court also allowed Floregparate 2009 battery conviction. However,
the court prevented defendant from admitting anglence of self-defense in the State's case in
chief. The court stated, "[i]f [defendant] test8iat self-defenssif], then it's opened up and all
those prior bad acts come in." The court alsotéthreference tbynchmaterial during opening
statements and barred the defense from mentiospegific facts” about the acts.

151 No issue has been raised regarding whetheryhehevidence introduced in this case
was proper. The issue is whether the trial caugidewhen it ruled that the defense had to bring

up the issue of self-defense in its case in cheédie anyLynchevidence could be introduced.

16
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152 A plain reading oLynchestablishes that the introductionLginchevidence is not proper
until a defendant introduces evidence of self-dedehynch 104 Ill. 2d at 204 (“a defendant
may not introduce evidence of the victim's chanacteil some evidence has been presented that
the victim was, or appeared to be, the assailawitilzat the defendant therefore acted in self-
defense”); see also Nunn, 357 Ill. App. 3d at 63lhe reason for the rule is to ensure that such
character evidence is not admitted unless selfrdefées at issue in the cag=ople v. Allen50

lIl. 2d 280, 284 (1972). In some instantg®chevidence may be properly admitted prior to the
defense's case in chief; however, "[t|he orderrobpis within the discretion of the trial judge,
who, in the interest of convenience and efficiemight properly [decide] to allow the proof out
of the usual order.'Lynch 104 Ill. 2d at 205. There is no indication imsthase that the trial
court abused its discretion in choosing to limé trder of proof. We therefore cannot find that
the trial court erred in preventiigynchevidence from being presented prior to the defense’
case in chief.

153 IV. 20-Year Add-On Violates DReocess and Equal Protection

154 Defendant argues that the 36-year sentence heveglckair attempted first degree murder,
which included a 20-year add-on because he petgatiatharged a firearm during the offense,
is unconstitutional. Specifically, defendant argtigat his sentence for attempted murder is
unconstitutional because it shocks the consciemparish an attempted killing more severely
than the completed offense of first degree murddrthe harsher treatment of an inchoate
offense also renders the sentence unreasonabligimpprinciples of equal protection and due
process.

155 We begin with the presumption that all statutescarestitutional. People v. Sharp16

17
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lIl. 2d 481, 487 (2005). As a result of this pnegagion, the party challenging the
constitutionality of a statute bears the burdedeshonstrating that a constitutional violation
exists. Id. Great deference is given to the legislatureterdenation of the seriousness of
various offenses and the sentences that the lagislhas deemed appropriate for those offenses.
Id. We review the question of whether a statutersttutionalde novo Id. at 846-47.

156 The proportionate penalties clause provides ttagli 'fjenalties shall be determined both
according to the seriousness of the offense artutivi objective of restoring the offender to
useful citizenship.” lll. Const. 1970, art. I, 8.1In assessing an alleged proportionate penalties
violation, we must determine whether the penaligsie has been set by the legislature
according to the seriousness of the offerSlkearpe 216 Ill. 2d at 487. There are currently two
ways to determine whether a penalty will violate iioportionate penalties clause: (1) whether
the penalty is cruel, degrading, or so wholly digyartionate to the offense committed as to
shock the moral sense of the community; and (2)xhereoffenses with identical elements are
given different sentencesharpe 216 Ill. 2d at 517, 521.

157 Defendant's challenge, made pursuant to the &ss$f is that the sentence imposed for
attempted murder in this case, 16 years' imprisoniples a 20-year add-on because he used a
firearm for a total of 36 years' imprisonment, aiels due process and is grossly disproportionate
to the offense, especially considering that higesge for attempted murder was twice the
sentence he received for actually killing Saldivddefendant claims "[i]t offends any sense of
proportionality to impose twice the punishment aroffender for a victim who sustained a
minor injury than for a victim who was killed."

158 Effective January 1, 2000, the legislature enaPugolic Act 91-404. The purpose was

18



1-11-0450

“to deter the use of firearms in the commissioa é¢lony offense.” Pub. Act 91-404, § 5 (eff.

Jan. 1, 2000) (adding 720 ILCS 5/33A-1(b)(1)).ehding to deter the use of dangerous weapons

and firearms during the commission of a felony e the legislature increased the penalties

for certain offenses when the offender is armeth witlangerous weapon other than a firearm,

possesses a firearm, discharges a firearm, ankadgges a firearm that causes great bodily harm,

permanent disability, disfigurement or death. Ehadditional penalties are commonly referred

to as “15/20/25-to-life” sentencing provisionBeople v. Mos206 Ill. 2d 503, 506 (2003).

159 Our supreme court iReople v. Morgan203 Ill. 2d 470, 488 (2003), ruled that it is

neither cruel nor degrading, nor would it shockni@ral sense of the community, to apply the

15/20/25-to-life enhancements to attempted firgiréle murder. SubsequentlySharpe the

court affirmed its holding iMorganwith respect to the 15/20/25-to-life enhancemants

stated:
"We conclude that it would not shock the conscienfctie community to learn that the
legislature has determined that an additional pemaight to be imposed when murder is
committed with a weapon that not only enhanceg#rpetrator's ability to kill the
intended victim, but also increases the risk thevgus harm or death will be inflicted
upon bystanders. Sééorgan, 203 1ll.2d at 488-89; Hill, 199 Ill.v2d at 45253
(rejecting 'shock the conscience' challenge toiPéldt 91-404 enhancements to home
invasion)."Sharpe 216 Ill. 2d at 525.

160 InLopez 166 lll. 2d 441, the defendant argued that bexdllisois does not recognize

the crime of attempted second degree murder, itayasssibility that a defendant would be

sentenced to a greater term of imprisonment if/tbem lived than if the victim died. Lopez
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argued that had he actually killed his wife andjthig believed he acted under a sudden and
intense passion due to serious provocation, hedvoaNve been guilty of second degree murder,
a Class 1 felony that was punishable by a terrmpfisonment ranging from 4 to 15 years (720
ILCS 5/9-2(d) (West 1992); 730 ILCS 5/5-8-1(a)(Wedst 1992)), instead of attempted first
degree murder that was a Class X felony punishapketerm of imprisonment ranging from 6
to 30 years. Lopez argued that this possibilibfated the Illinois Constitution's requirement
that “[a]ll penalties *** be determined *** accondg to the seriousness of the offense.” IlI.
Const. 1970, art. |, 8§ 110pez,166 Ill. 2d 441.

161 However, the majority rejected the challenge firgdiine disparity in sentencing not to be
cruel, degrading or so wholly disproportionateashock the moral sense of the community and
therefore did not violate due process, despitacRisicMorrow's separate opiniofh.opez 166

lIl. 2d at 452 (quoting O'Neill,With Malice Toward None”: A Solution to an lllinoisomicide
Quandary 32 DePaul L. Rev. 107, 107-08 (1982) (McMorrowcdncurring in part and
dissenting in part, joined by Bilandic, C.J.)). €llopezcourt suggested that any changes to the
status of attempted second degree murder in Him@uld have to originate with the legislature
Id. at 450. As previously discussed, in the almosgedrs sincéopez the legislature has not
made any amendments to the attempted murder statailew a defendant to mitigate the crime
based on an unreasonable belief in the need fbdstdnse, despite the fact that the legislature
amended section 8-4(c)(1)(E) in 2010 allowing fefeshdants convicted of attempted murder to
prove at sentencing, by preponderance of the ep@dhat the mitigating factor of provocation
was present, so as to reduce the class of offeosed Class X offense to a Class 1 offense. 720

ILCS 5/8-4(c)(1)(E) (West 2010). The legislatuieaction suggests agreement with the judicial
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interpretation of_.opez In re May 1991 Will County Grand Jur¢52 Ill. 2d at 388Agnew 105

ll. 2d at 280.

162 In accordance witMorgan SharpeandLopez we hold that the alleged disparity in
sentencing range between defendant’s sentencédon@ed first degree murder and second
degree murder is not cruel, degrading, or so wiaiproportionate to the offense committed as
to shock the moral sense of the community and tbereloes not violate due process.

163 Defendant next claims that his sentence for attechpturder violates equal protection by
imposing a harsher sentence than defendant woulkldeaeived had he killed Flores.

164 Equal protection requires that similarly situatedividuals will be treated in a similar
manner.People v. Reedl48 Ill. 2d 1, 7 (1992). The equal protectiteuses of the United
States and lllinois Constitutions do not deny thegeSthe power to draw lines that treat different
classes of people differently, but prohibits that&from according unequal treatment to persons
placed by a statute into different classes foraeasvholly unrelated to the purpose of the
legislation. People v. Shephard52 Ill. 2d 489, 499 (1992). To state a causactibn for a
violation of equal protection, a plaintiff mustedle that there are other people similarly situated
to him, that these people are treated differetigynthim, and that there is no rational basis for
this differentiation. Se8afanda v. Zoning Board of Apped€93 Ill. App. 3d 687, 695 (1990);
accordKaczka v. Retirement Board of the Policemen's AniduBenefit Fungd 398 Ill. App. 3d
702, 707-08 (2010). A court uses the same aisalysssessing equal protection claims under
both the state and federal constitutioR®eed 148 Ill. 2d at 7.

165 The legislative classification at issue determitiieslevel of scrutiny to be applied when

analyzing legislation under equal protection. SSiications based on race or national origin or
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affecting fundamental rights are strictly scrutedz McLean v. Department of Revend&4 IIl.

2d 341, 354 (1998). When the legislative clasaifan does not implicate a suspect
classification or a fundamental right, rationalibasview is employedShephard152 Ill. 2d at
500. Under the rational basis test, the challersg@tite must bear a rational relationship to the
purpose the legislature intended to achieve bytamait. 1d.

166 Defendant is not a member of a suspect class.qtii]protection analysis requires strict
scrutiny of a legislative classification only whigre classification impermissibly interferes with
the exercise of a fundamental right or operateldg@eculiar disadvantage of a suspect class.”
Massachusetts Board of Retirement v. Murdia7 U.S. 307, 312 (1976). Accordingly, we
employ the rational basis test.

167 Under the rational basis test, a statutory clasgifon need only bear a rational
relationship to a legitimate state go&eed 148 Ill. 2d at 7-8. More specifically, we are

charged with determining, " ‘whether the statuteasonably designed to remedy the evils
which the legislature has determined to be a theetite public health, safety and general
welfare.' "People v. Bradley79 Ill. 2d 410, 417 (1980) (quotideimgaertner v. Benjamin
Electric Manufacturing Cg 6 Ill. 2d 152, 159 (1955)). Only if the sta&withstands this test
can it be upheldReed 148 Ill. 2d at 7-8.

168 However, before we can reach the ultimate questiavhether the complained of statute
violates the equal protection clause, we must fietermine whether respondent is similarly
situated to the comparison groupeople v. Whitfield228 Ill. 2d 502, 513 (2007). When a party

fails to make this showing, his equal protectioallgnge must fail.ld.

169 Without explanation other than to say that "a de&m who shoots and kills a person
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with intent to kill and an unreasonable belief @tf-slefense receives a far less harsh sentence
that one who fails to kill," defendant argues thianciples of equal protection were violated.

We agree with the State that defendant has failéodentify a suspect class or identify others
convicted of attempted first degree murder thaehasen treated unequally under the law.
Therefore, defendant has not established thaehigsce for attempted first degree murder was
disproportionate to the offense or that his guamiof equal protection was violated.

170 V. Deterritige Use of Firearms

1 71 Defendant next argues that his sentence for atehfpst degree murder is
unconstitutional because the firearm add-on impa@sedt reasonably related to the aim of
deterring firearm use and thus violates due prockssupport of his argument defendant cites
People v. Alejos97 Ill. 2d 502 (1983).

172 We begin by noting that defendant did not raise $ipiecific challenge to the
constitutionality of the firearm add-on statutehe trial court or in his posttrial motion, but a
challenge to the constitutionality of a statute barraised at any timd?eople v. Spencep012

IL App (1st) 102094,  23.

173 In Alejos,the defendant was convicted of voluntary manslgergind armed violence
based on voluntary manslaughter and argued thadawolence could not be predicated on
voluntary manslaughter. At the time of the ofienghe armed violence statute made it a Class
X felony to commit any felony under lllinois law v armed with a dangerous weapon such as
a handgun, knife or bludgeon. See lll. Rev. St@79, ch. 38, 1 33A-&t seq

174 The court found that the "stiff punishment manddtgdhe armed violence provision

[was] intended not only to punish the criminal gmdtect society from him but also to deter his
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conduct-that of carrying the weapon while commgta felony." Alejos 97 Ill. 2d at 509. With
that in mind, the court found that because volyntaanslaughter was not a premeditated crime
but was committed "on the spur of the moment,"a@swot likely to be deterred by the armed
violence provisions punishing those offenses mewerely. Therefore, armed violence could
not be predicated on voluntary manslaughtdr.
175 Defendant attempts to use the frameworRigjosto support his claim here. Defendant
maintains that that the analysisAfejosis dispositive in this case because both the gien
murder of Flores and the killing ilejoswere accompanied by a mitigating fact. Defendant
urges:
"The purpose of the armed violence statute andirtserm add-ons are the same, to deter
the usage of firearms in certain named feloniegaf©ns omitted]. There is thus no
daylight between the analysisAtejosand the one in this case. The add-on could not
logically deter the use of a firearm in an atterdgt#ling done with an unreasonable
belief in self-defense, as it does not in secorgtekemurder. "
176 As previously discussed, the legislature enactddi®Act 91-404 for the purpose of
deterring the use of firearms in the commissioa tdlony offense. Pub. Act 91-404, 85 (eff.
Jan. 1, 2000) (adding 720 ILCS 5/33A-1(b)(1)).ameffort to deter the use of firearms during
the commission of a felony offense, the legislainoeeased the penalties for certain offenses
when the offender is armed with a dangerous weafiwar than a firearm, possesses a firearm,
discharges a firearm, and discharges a firearmcthages great bodily harm, permanent
disability, disfigurement or deatiMoss 206 Ill. 2d at 506.

91 77 Contrary to defendant's argument, we find sufficlglaylight” between the analysis in
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Alejosand the facts in this case to find the 20-yearadth this case reasonably related to the
evil targeted by the legislature. Aftalejos the legislature in 1986 replaced the offense of
voluntary manslaughter with the offense of secoegree murder where either provocation or
imperfect self-dense is establisheBeople v. Shumperi26 Ill. 2d 344, 348 (1989). In
enacting the second degree murder statute thddegis addressed the elements of the offense
and did not deal with the sentencing enhanceméhtslegislature has determined that the
sentencing add-on mandated under section 5/33A3)(applies in certain instances where
firearms are involved without consideration of wiegtmitigating factors of provocation or
imperfect self-defense exist. Defendant has ada@no compelling reason within a due process
framework that convinces this court that an undariginal sentence has been imposed in this
case. Unlike the voluntary manslaughteAlajos defendant's attempted murder of Flores
cannot be mitigated by consideration of defendaet®nd degree murder conviction to avoid
the mandatory sentence enhancement imposed brretheourt.

178 VIx&essive Sentence

179 Defendant contends that his 18-year sentence éonsedegree murder and 36-year
sentence for attempted murder are excessive gigegréat potential for rehabilitation and other
mitigating factors.

180 A trial court has broad discretionary powers inaiog the appropriate sentence a
defendant should receivieeople v. Joned 68 Ill. 2d 367, 373 (1995). A reasoned judgnant
to the proper sentence to be imposed must be hgsedthe particular circumstances of each
individual case and depends upon many factorgyding the defendant's credibility, demeanor,

general moral character, mentality, social envirentphabits and agd?eople v. Perruque68
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lll. 2d 149, 154 (1977). "In determining an agmiate sentence, the defendant's history,
character, rehabilitative potential, the seriousr#ghe offense, the need to protect society and
the need for deterrence and punishment must bélgaeghed.” People v. Jone®95 IlI.

App. 3d 444, 455 (1998). There is a strong presiomphat the trial court based its sentencing
determination on proper legal reasoning, and thetée presumed to have considered any
evidence in mitigation that is before Reople v. Partin156 Ill. App. 3d 365, 373 (1987). The
imposition of a sentence is a matter within thal ttourt's discretion, and a reviewing court has
the power to disturb the sentence only if the t@lrt abused its discretiodones 168 Ill. 2d at
373-74.

181 We find no abuse of discretion in this case. éitencing, the court was advised that
defendant, who is a high school graduate, was wgrét the time of his arrest and was close
with his family. The presentence investigationa®PSI) stated that defendant had one
misdemeanor and three drug-related felony convistio his background. In allocution,
defendant apologized to Saldivar's family, repegtivat he never intended to hurt anyone and he
was afraid that the victims were going to come ket harm him. In imposing sentence, the
court indicated that it had considered the argumehtounsel, the PSI, the evidence offered in
aggravation and mitigation and the statutory fectoraggravation and mitigation. See 730
ILCS 5/5-5-3.1, 5-5-3.2 (West 2008). Based onrdwerd, the court clearly considered
defendant's potential for rehabilitation, and otimé@igating factors. Furthermore, defendant’s
sentences fell within the statutory range and laeecfore presumptively propePeople v.
Hauschild 226 Ill. 2d 63, 90 (2007); see 720 ILCS 5/8-41k)West 2006); 730 ILCS 5/5-8-

1(a)(3) (West 2006); 720 ILCS 5/8-4(a)(1)(C) (W2B06); 720 ILCS 5/5-8-1(a)(1.5) (West
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2006). Consequently, we cannot say the trial calowtsed its discretion in imposing the
aggregate 54-year sentence.

182 VII. Ineffectivssistance of Counsel

1 83 Defendant claims that counsel was ineffective fatrgeeking to have his sentence for
attempted first degree murder reduced based oropation. Defendant argues that at the time
of sentencing, section 8-4(c)(1)(E) allowed foregefants convicted of attempted murder to
prove, by preponderance of the evidence, that itigating factor of provocation was present,
so as to reduce the class of offense from a ClasifeXse to a Class 1 offense. 720 ILCS 5/8-
4(c)(1)(E) (West 2010). Defendant faults counselniot invoking this statute where there was a
"substantial physical assault" which preceded bo®8ng.

184 In acriminal case a defendant is constitutiongllgranteed effective assistance of
counsel. U.S. Const., amends. VI, XIV; Ill. Cond®70, art. I, 8 8Strickland v. Washington
466 U.S. 668 (1984); adopted Bgople v. Albanesd 04 Ill. 2d 504 (1984). A defendant must
meet a two-prong test to prevail on an ineffectissistance claim: (1) counsel's performance fell
below an objective standard of reasonableness(apthere is reasonable probability that, but
for counsel's errors, the result of the trial woliéve been differentStrickland 466 U.S. at 687.
185 Under the first prong of th8tricklandtest, defendant must overcome a "strong
presumption that counsel's conduct falls withinwhee range of reasonable professional
assistance; that is, defendant must overcome #sipmption that under the circumstances, the
challenged action 'might be considered sounddtiategy.’ '1d. at 689 (quotingviichel v.
Louisiang 350 U.S. 91, 101 (1955)). A defendant satistiessecond prong @&tricklandif he

can show that a reasonable probability exists treat,counsel not erred, the trier of fact would
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not have found him guilty beyond a reasonable doBkbple v. Caballerol26 Ill. 2d 248, 260
(1989). Where the defendant fails to prove prgegdihe reviewing court need not determine
whether counsel's performance constituted lessréasonable assistan&irickland 466 U.S.
at 697, 699People v. Flores153 lll. 2d 264, 283-84 (1992).
186 The burden is on the defendant to overcome thegtpoesumption that defense
counsel rendered adequate assistance using reéspnafiessional judgment pursuant to sound
trial strategy. Strickland,466 U.S. at 689-90. It is not enough that tr@lrmsel failed to meet
the competence standard; defendant must also $taawe was prejudiced as a resudt. at
692-93.
1 87 The statute in question here, which became effedanuary 1, 2010, reads that in a
prosecution for attempted first degree murder:
"[1]f the defendant proves by a preponderance efavidence at sentencing that, at the
time of the attempted murder, he or she was acimitgr a sudden and intense passion
resulting from serious provocation by the indivibwaom the defendant
endeavored to kill, or another, and, had the imtligl the defendant endeavored to Kkill
died, the defendant would have negligently or aamidlly caused that death, then the
sentence for attempted murder is the sentenceG@taiss 1 felony.” 720 ILCS 5/8-
4(c)(1)(E) (West 2010).
188 A plain reading of the statute establishes thadaiction in sentence is available in
prosecutions for attempted murder only if the ddéen "was acting under a sudden and intense
passion resulting from serious provocation.”" Whettrovocation existed was not at issue in

this case. Indeed, the trial court found thatetidence did not support defendant's proposed
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jury instruction on provocation, an issue that defnt does not raise before this court.
Defendant's theory of the case was that he actselfidefense and argued as such throughout all
stages of the proceedings. The statute does awiderfor a reduction in sentence when a
defendant proves by a preponderance of the evidbatée is acting in self-defense. Where no
provocation occurred in this case, section 8-4§@H)lwas not applicable and therefore

defendant was not prejudiced by counsel's failomeguest the reduction at sentencing.

189 ~NOLUSION

190 For the foregoing reasons, we vacate defendant'giction for aggravated discharge of

a firearm and affirm defendant's remaining conwuitsi

191 Affirmed in part and vacated in part.
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