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OPINION

11 The respondent, Angel P., appeals from ordetseo€ircuit court of Cook County

adjudicating him a delinquent minor and committimign to the Department of Juvenile
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Justice' On appeal, the respondent contends that: (Idehil of his motion to dismiss the
delinquency petition was error; (2) the denial sfiequest for an evidentiary hearing on his
motion to dismiss was error; (3) the denial ofrhistion to dismiss the indictment with
prejudice without an evidentiary hearing was er¢dy;the State failed to prove him guilty
beyond a reasonable doubt that he had possess#firearm; (5) the State failed to prove
him guilty beyond a reasonable doubt of possessithgfaced firearm; (6) the trial court
violated the one-act, one-crime doctrine; (7) tie tourt erred when it proceeded with the
disposition hearing although the social investmatieport was tendered untimely; and (8)
the trial court erred when it failed to sentence ridsspondent to the least restrictive
alternative sentencing disposition. In resporfse State maintains that this court lacks

jurisdiction over the respondent's appeal.

BACKGROUND

On November 21, 2011, the respondent was arredtexda police officer witnessed him
place a weapon under a vehicle. According to thesting officer, Chicago police officer
Dalcason, the respondent gave his date of bir®egsember 4, 1994, making the respondent

17 years old at the time of the arrest.

tllinois Supreme Court Rule 660A was adopted ond¥dr5, 2013 and was effective
May 1, 2013. This rule setting forth the expedpedcedures applicable to appeals in delinquent
minors' cases does not apply to dypeal. See lll. S. Ct. R. 660A(h) (eff. May 113D(the
rule is applicable to notices of appeal filed aftex effective date of the rule). The respondent's

notice of appeal was filed on June 21, 2012.
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On December 7, 2011, Chicago police officer Jolafc&son testified before the grand
jury. In response to the assistant State's Atyosrguestions, the officer testified that on
November 21, 2011, he saw the 17-year-old respdndéma handgun, that a 17-year-old
could not lawfully possess a handgun and thateepandent would not be 21 for 4 more
years. The grand jury returned an indictment dhgrthe respondent with: one count of
unlawful use of a weapon (720 ILCS 5/24-1(a)(10e61\2010)); one count of possessing a
firearm with a defaced identification mark (720 I8G/24-5(b) (West 2010)); and
aggravated unlawful use of a weapon (720 ILCS 3/34a)(1), (a)(3)(A), (2)(3)(C) (West
2010)). The respondent remained in custody.

On January 18, 2012, the parties appeared beforeitCCourt Judge Carol M. Howard.
Defense counsel made an oral motion to dismisshhgges for lack of jurisdiction. Defense
counsel represented to Judge Howard that the rdspbwas 16 years old. As proof,
counsel presented the judge with a noncertifieth laiertificate stating that the respondent
was born on September 4, 1995. The State requigsted certified copy of the birth
certificate be presented. Judge Howard expressacem with the prospect of a 16-year-
old remaining in adult custody until the certifiedpy of the birth certificate could be
presented and placed the respondent on electrie Imoonitoring. The judge ordered defense

counsel to file a written motion to dismiss. Tlase was continued to January 27, 2012.

On January 27, 2012, respondent filed his writtetion to dismiss the charges with
prejudice and presented a certified birth certidcghowing that he was 16 years old. The
prosecutor informed Judge Howard that the Stategwagy to nol-pros the case and that a
police officer was present to take the responddentdustody as a juvenile on the weapons

charges. Defense counsel objected, arguing teatabe should be dismissed with prejudice
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because the indictment was procured through perj@stimony. Judge Howard declined to
hold an evidentiary hearing as to the motion toniés and allowed the State's motion to

nole-pros the charges.

On January 30, 2012, the parties appeared beforeiCCourt Judge Stuart Lubin in
juvenile court for a probable cause and detentearing. The State filed a petition for
adjudication of wardship, arising out of the respemt's November 21, 2011, arrest. The
petition alleged against the respondent, one colupbssessing a firearm with a defaced
identification mark (720 ILCS 5/24-5(b) (West 20%Gpur counts of aggravated unlawful
use of a weapon (720 ILCS 5/24-1.6 (a)(1)(3), (éXB (2)(3)(C), (a)(3)(D), ()(3)(I) (West
2010)); two counts of unlawful possession of firear(720 ILCS 5/24-3.1(a)(1), (2) (West
2010)); and possession of firearm ammunition witleofirearm owner's identification
(FOID) card (430 ILCS 65/2(a)(2) (West 2010)).

Defense counsel filed a motion to release theomdent from custody and dismiss with
prejudice the charges contained in the delinqueetyion, alleging that Officer Dalcason
perjured himself when he testified before the gramyg that the respondent was 17 years old.
Based on a previous arrest of the respondent listb$ juvenile history, Judge Lubin found
the State knew or should have known the resporsdemtect birth date but the officer did
not intentionally lie to the grand jury. Judge iudenied the motion to dismiss but released
the respondent to the custody of his mother bedaeised not received a hearing within 40
hours as required by section 5-415 of the Juveulert Act of 1987 (705 ILCS 405/5-415
(West 2010)). The judge granted defense coumseltb present case law on whether a
dismissal with prejudice was required even if thisd testimony was a mistake rather than

intentional. On March 22, 2012, the respondertfa pleading captioned "MOTION TO
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RECONSIDER DISMISSAL OF CHARGES WITH PREJUDICE OR THE

ALTERNATIVE STAY PROCEEDINGS PENDING APPEAL."

On April 25, 2012, the parties appeared for amdidptory hearing on the delinquency
petition and a hearing on the respondent's motigedonsider the denial of his motion to
dismiss the charges with prejudfceludge Lubin declined to hold an evidentiary hegri
limiting the proceedings on the motion to argumdbdéfense counsel maintained that at the
time of his arrest on November 21, 2011, the redponhgave the police his correct birth date
of September 4, 1995, but the police did not beliewn. Before the grand jury, Officer
Dalcason testified falsely that the respondent Wagears old. Defense counsel further
maintained that Judge Lubin's finding that the g@knew or should have known the
respondent's correct age necessitated an evidehgaring to determine whether the false
testimony was intentional or a mistake. Defenasel further maintained that, even if the
false testimony was unintentional, dismissal witgjupdice was still the proper remedy.

The State responded that the adult charges aghestspondent had been dismissed.
The State pointed out that respondent had no fiEtion on him at the time of his arrest

and maintained that the respondent gave Officecd3ain the incorrect birth date.

Assuming for the purpose of the motion that Offibalcason committed perjury, Judge

Lubin noted that the remedy was the dismissal @fitidictment and that the indictment

“There is no dispute that Judge Lubin dismissedefgondent's motion to dismiss the
charges with prejudice on January 30, 2012, andttiaes a motion for reconsideration of that
order which was before Judge Lubin on April 25, 20However, during argument on the
motion to reconsider, both Judge Lubin and defeons@sel referred to the motion for

reconsideration as a motion to dismiss.
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against the respondent had been dismissed. The pminted out that, for an indictment to
be dismissed with prejudice, the perjury must ga fact necessary to establish probable
cause. In this case, the respondent's age waseoessary to establish probable cause.

Judge Lubin denied the respondent's motion. The peoceeded to the adjudication hearing.

Officer Dalcason testified that on November 2011, he was working as part of a bait
car team. The team placed vehicles owned by theaGb police department in high-theft
areas and conducted surveillance of the vehidfebe vehicle was taken, the engine
function could be terminated and the doors lockedpling the team to place the offender in
custody.

Officer Dalcason further testified that on NovemBg, 2011, he was seated in an
unmarked car parked on the north side of Everglaemue, facing west. A vehicle pulled
up in front of the unmarked police vehicle. Aniwidual exited from the driver's side and
began crossing the street. Half way across teetstihe individual looked in the direction of
the unmarked police vehicle and immediately reachidhis jacket pocket and removed an
object. The individual crossed to the south sidéne street and walked around a large green
suburban utility vehicle (SUV) to the rear of thegn SUV. Officer Dalcason observed the
individual crouch down and reach around the ladt tee and place a weapon underneath
and to the right of the left rear tire of the gr&idV. The officer identified the respondent as
the individual who placed the handgun under themiQUV.

Officer Dalcason exited the unmarked police vehard detained the respondent. When

the other team members arrived, the officer reeem Walthet semiautomatic pistol,

approximately five to six inches long, from undeatiethe left rear tire of the green SUV.

3 Also spelled "Walter" in the record.
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The pistol was loaded with 15 rounds of ammunitidrhe officer could not read the serial
numbers on the pistol as they had been partialfaceel. Judge Lubin overruled the
respondent’'s objection to the failure of the Stateproduce the pistol. When Officer
Dalcason asked the respondent how old he wasefipomndent told him he was 17 years old.
The respondent admitted that he did not have a Kald. The respondent was not engaged

in any hunting activities at the time he was degddin

Officer Dalcason acknowledged that he lost sadtihe respondent when he walked
around the green SUV. The officer explained thadrgreen Avenue was a one-way street,
and the left rear tire of the SUV was closest ta.hFrom his location, Officer Dalcason had
a clear view of the weapon and the respondent. offieer explained that where the serial

number should have been on the weapon recovereduthber was scratched off.

Admitted into evidence was a certified copy of tegpondent's admission of guilt to one
count of residential burglary and a certified cagbyhe respondent's birth certificate. The
State rested, and the respondent rested withotib@wan any evidence.

Judge Lubin found the respondent guilty of all boé of the offenses charged in the
delinquency petitiod. Judge Lubin ordered the preparation of a sodsabty and continued
the case for a dispositional hearing.

At the May 23, 2012, dispositional hearing, thgpendent's probation officer reported to
Judge Lubin that the respondent had a total ofr&®s, 4 station adjustments, 4 warrants, 9

court referrals and 3 findings of delinquency. i&\pous disposition of supervision was

* Judge Lubin found the respondent not guilty omtad- possession of a weapon by a

minor previously adjudicated a delinquent basetheroffense of criminal trespass to a vehicle.

720 ILCS 5/24-3.1(a)(2) (West 2010).
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terminated unsatisfactorily due to four violationge respondent had been found guilty of
attempted residential burglary and served 28 daigs,a stay of the mittimus; the finding of

guilt stood and the case was closed.

The probation officer further related that thep@sdent was a member of the Latin Kings
and smoked marijuana daily. He had received iepatirug treatment services. The
respondent had not attended school since 2010auhd history of noncompliance with the
orders of the juvenile court. The probation offiocecommended that the respondent be
committed to the Department of Juvenile Justicke $tate agreed with the probation

officer's sentencing recommendation.

Defense counsel objected to the use of the sbistdry investigation report. Counsel
pointed out that he had just received a copy ofdipert, and it appeared that the probation
department had elicited incriminating statemerdefthe respondent regarding the
November 21, 2011, incident. Judge Lubin statetllle would consider only the facts
brought out on cross-examination of the officethathearing.

Defense counsel explained that the respondettisrfhad died of cancer, but the
respondent had the support of his mother. Theorelgt suffered from a learning disability
and was emotionally disturbed. Counsel arguedtheateast restrictive alternative
disposition for the respondent was probation andlenent in a community-based
residential program. Personnel from Abraxis ante@ay indicated they would accept the
respondent. According to a 1995 transcript fromréspondent's stay at Abraxis, his grades
improved from F's to A's and B's. Another commysbidsed alternative was Holistic Legal
Services. The respondent would receive educatgeralces, mentoring, after school

programs and job training, and monitoring. Defecmensel disputed whether the respondent
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had ever received probation and the attendant-codered services. The respondent's stay

at Abraxis was a voluntary admission.

Judge Lubin concluded that the least restrictigpakition alternative was to commit the
respondent to the Department of Juvenile Jusflte judge found that the respondent
needed to be in a place where he could receivécesrigut would not have the ability to
ignore them or run away. Judge Lubin determinatl tbmmitment was in the best interest
of the respondent and that of society. The comemntnorder provided that the committing
charge was aggravated use of a weapon (720 ILC564)(1) (West 2012)). The order did

not specify which count. The judge denied the oegent's oral motion for a new trial.

On June 21, 2012, the respondent filed a motiogedonsider the sentence and a
supplemental motion to reconsider the commitmespaBition. Also on June 21, he filed a
notice of appeal from the May 23, 2012, order, dionofor a declaration of indigency, a
waiver of fees, and the appointment of counselppeal.

ANALYSIS
I. Appellate Jurisdiction

In its responsive brief, the State maintaing this court's jurisdiction is lacking because
the June 21, 2012 notice of appeal was filed gaa ruling on the respondent’s posttrial
motion to reconsider sentence. While we do notltae benefit of a reply brief from the
respondent addressing the challenge to jurisdicti@ndisagree with the State.

Unless specifically provided, appeals from finadgments in delinquent minor
proceedings are governed by the rules applicabderanal cases. lll. S.Ct. R. 660 (eff. Oct.
1, 2001). lllinois Supreme Court Rule 606 (efed>1. 1999) governs the perfection of

appeals in criminal cases. Rule 606(b) providgseitinent part as follows:
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"When a timely posttrial or postsentencing motiaected against the judgment has
been filed by counsel *** any notice of appeal dileefore the entry of the order
disposing of all pending postjudgment motions shalle no effect and shall be
stricken by the trial court. *** This rule appli@hether the timely postjudgment
motion was filed before or after the date on wrilad notice of appeal was filed. A
new notice of appeal must be filed within 30 daylfofving the entry of the order
disposing of all timely postjudgment motions.". 8. Ct. R. 606(b) (eff. Dec. 1,
19909).
127 Following the trial court's admonishments to tegpondent as to his appeal rights, the
following colloquy took place:
"MR. NELLIS (defense counsel): Just for mmstion of appeal, on the record |
would be asking for a new trial.
THE COURT: That's denied .
MR. NELLIS: Okay. Can | make a proffertasvhy?
THE COURT: Sure."
128 Defense counsel argued that the trial court eneeh it failed to dismiss the case with
prejudice and that the State failed to prove tispaadent guilty beyond a reasonable doubt.
He requested that the court enter a finding ofgudty or order a new trial. The trial court
denied the motion. Upon denial of the motion, deéecounsel did not indicate that he
would be filing any written motions, either supplemting his oral motion for a new trial or
requesting resentencing prior to filing a noticeippeal.
129 "Rule 606(b) contemplates the filing of only oresgudgment motion directed against

the final judgment — whether it be the convictiartlee sentence or both, but the rule does

10
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not authorize successive and repetitious motioisggpissues that were raised earlier or
could have been raised earlier and thereby extentrhe for appeal.Peoplev. Miraglia,
323 1ll. App. 3d 199, 205 (2001). The rule onlgue@es that a postjudgment motion be "(1)
timely [citation], (2) directed against the judgreitation], and (3) the first such motion

[citation]." Peoplev. Green, 375 Ill. App. 3d 1049, 1053 (2007).

The State relies dPeople v. Willoughby, 362 1ll. App. 3d 480 (2005). Milloughby, the
defendant's motion for a new trial was filed on M&y 1994, but was still pending when the
notice of appeal was filed on Junel0, 1994. Bex#us motion for a new trial was timely
filed, the notice of appeal was premature, andapipellate court lacked jurisdiction of the
appeal. Willoughby, 362 Ill. App. 3d at 482Willoughby is distinguishable from the present

case because Willoughby, only one postjudgment motion was filed.

In the present case, defense counsel could hasesrthe dispositional error at the May
23, 2012, proceeding. Because the June 21, 20dtymfor reconsideration of sentencing
was the second motion directed against the judgntatht not invoke Rule 606(b). Thus,
there was no requirement that the June 21, 2012enaf appeal be stricken. The
respondent's notice of appeal was timely since fited within 30 days of the denial of his
oral posttrial motion. We conclude that this cdwas jurisdiction of the respondent's appeal.

[I. Denial of Due Process-Issues I, Il and Il

The respondent contends his indictment as an aidilgited his due process rights, and
the resulting prejudice to him required that tharges against him be dismissed with
prejudice. The respondent maintains that Judge Hbesied when she allowed the State to
nol-pros the indictment without an evidentiary egand that Judge Lubin erred when he

denied the motion to dismiss the delinquency etitvith prejudice without an evidentiary

11
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hearing. The respondent argues an evidentiaryriteamas necessary to determine if the
grand jury was intentionally misled as to the resjent's true age by the State and/or the
police.

134 A. Standard of Review

135 " "The standard of review for determining whetherindividual's constitutional rights
have been violated e novo.'" Peoplev. Cotton, 393 Ill. App. 3d 237, 251 (2009) (quoting
People v. Burns, 209 Ill. 2d 551, 560 (2004)).

1 36 B. Discussion

137 A trial court has inherent authority to dismissrgnal charges where there has been a
clear denial of due process that prejudices therdizint. People v. Hunter, 298 Ill. App. 3d
126, 130 (1998). To dismiss an indictment, "theiaeof due process must be unequivocally
clear [citation], and the prejudice must be actual substantial [citation].Peoplev. Oliver,
368 IIl. App. 3d 690, 694-95 (2006).

138 In Oliver, the defendant was charged by indictment withoffense of unlawful
possession of a controlled substance with intedetiver based on police officer Cress's
grand jury testimony. Officer Cress testified thatwitnessed the defendant making hand-
to-hand transactions, which together with the arhoficocaine found in his possession, led
the officer to believe the cocaine was for deliveuyposes. However, Officer Cress's
observations of the defendant were taken fromepert of Officer Bell, who conducted the
surveillance of the defendant. Officer Bell tastifat a suppression hearing that he did not
see any drugs exchanged.

139 The reviewing court i®liver upheld the trial court's dismissal of the indictineith

prejudice. The court held that "the State's priadiem of deceptive evidence denied

12
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defendant due process, regardless whether thetdecems intentional."Oliver, 368 IlI.

App. 3d at 696. Turning to the issue of prejudibe, court observed that "a due process
violation consisting of prosecutorial misconductdoe a grand jury is actually and
substantially prejudicial only if without it theamd jury would not have indicted the
defendant."Oliver, 368 Ill. App. 3d at 696-97. Where the eviden@s\strong enough that
the grand jury would have indicted the defendaspde the misconduct, the misconduct was
not prejudicial. Oliver, 368 Ill. App. 3d at 697. Where the evidence s@sveak that the
misconduct induced the grand jury to indict, theeddant has shown he was prejudiced.

Oliver, 368 Ill. App. 3d at 697.

The court inOliver determined that by itself the hearsay nature Gt@f Cress's
testimony was insufficient to deter the grand jixom finding probable cause to indict the
defendant. However, not only was the testimonydaa but Officer Cress testified that it
was his own observations of the defendant thahiedto conclude that the defendant was
delivering drugs. However, Officer Bell, who hagrgonally observed the defendant, could
not determine that a drug delivery was taking platle court concluded that in the absence
of Officer Cress's mischaracterization of the obagons of Officer Bell, the grand jury
would not have found probable cause to indict #ferndant. Therefore, the due process
violation was actually and substantially prejudici@liver, 368 Ill. App. 3d at 697-98.

In Peoplev. Reimer, 2012 IL App (1st) 101253, this court reversedal tourt order
denying the defendant's motion to dismiss an inukcit with prejudice. The grand jury
indicted the defendant for violations of the HonmepRir Fraud Act (815 ILCS 515/3(a)(1)
(West 2008)). The defendant alleged that the tnthat resulted from prosecutorial

misconduct in that the prosecutor misstated thedsito the element of intent to the grand

13
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jury. Inrejecting the State's argument that teieddant did not suffer actual and substantial

prejudice because there was no showing that thie Btantionally misled the grand jury,

this court agreed with the majority @liver® stating as follows:
"The assistant State's Attorney's actions may or moa have been inadvertent;
however, it is still the role of the prosecutoiptesent the 'pertinent’ law to the grand
jury. [Citation.] Subjecting a defendant to cnval prosecution in this case based on
the State's incorrect presentation of the law ¢ogitand jury deprived him of his right
to due process, whether the assistant State'sh&itaractions were intentional or
not." Reimer, 2012 IL App (1st) 101253 33 (quotingPeople v. DiVincenzo, 183
lll. 2d 239, 254 (1998)).

142 In light of the decision ifRReimer, there was no need for Judge Howard or Judge Ltobin

hold evidentiary hearings since the intentionalintentional nature of the perjury was not
determinative of whether the violation of the respent's due process rights resulted in
substantial and actual prejudice to him. Rathmer rélevant question was whether "the
deception was crucial to the determination of pbddaause.Oliver, 368 Ill. App. 3d at

699. Even if Officer Dalcason deliberately mistbd grand jury as to the respondent's age,
the respondent's age was unrelated to the findipgobdable cause. While the respondent
would not have been indicted had his true age kerewn, the failure to indict would not
have been based on the lack of probable causetlas tommission of the offenses but

because of his status as a minor. See 705 ILCS4AB@H(9) (West 2010) (with the

®Presiding Justice Grometer filed a special conageenOliver, agreeing with the result
but on the basis that the State intentionally rdishee grand juryOliver, 368 Ill. App. 3d at 702

(Grometer, P.J., specially concurring).

14
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agreement of his attorney, a minor, 13 years olold&r and charged with act constituting a
crime under lllinois law, may request criminal peostion and that the delinquency petition

be dismissed).

We conclude that the failure to hold an evidegtlagaring to determine whether Officer
Dalcason's grand jury testimony that the responde@st17 years old was unintentional or
willful perjury was not error. Even if the falsgformation conveyed to the grand jury was
the result of willful perjury, the denials of thespondent's motions to dismiss the indictment
and the delinquency petition with prejudice weréeroor since the respondent's age was not

a factor in the determination of probable causéhleygrand jury.
[ll. Reasonable Doubt-Issues IV and V

The respondent contends that the State failedonehim guilty of possession of a

firearm or defacing the identification marks ofir@érm beyond a reasonable doubt.
A. Standard of Review

" 'When a court is faced with a challenge to thiéicency of the evidence, the relevant

inquiry is whether, after viewing the evidencehe tight most favorable to the prosecution,
any rational trier of fact could have found theestml elements of the crime beyond a
reasonable doubt.' People v. Span, 2011 IL App (1st) 083037} 28 (quotingPeople v.
Moore, 375 Ill. App. 3d 234, 238 (2007)). As the review/court, we will not substitute our
judgment for that of the fact finder on questiom#olving the weight of the evidence or the
credibility of the witnesses. We will reverse axgnal conviction only if the evidence is so
unreasonable, improbable or unsatisfactory asstifyla reasonable doubt as to the

defendant's guiltSpan, 2011 IL App (1st) 083037 28.

B. Discussion

15
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1.Possession of a Firearm

The respondent was adjudicated a delinquent ntiased on the trial court's finding that
he was in possession of a firearm. The respondairttains that the State failed to prove
that he was in actual or constructive possessi@fioéarm. He points out that Officer
Dalcason admitted he could not see the objecta$gondent removed from his jacket
pocket. He argues that Officer Dalcason's testymbat he saw the respondent place a
firearm in front of the left rear tire of the greBV lacked credibility because the
respondent could just as easily have placed ietivthout getting on the ground and

reaching around the back of the tire to put thepsedn front of the left rear tire.

Officer Dalcason's testimony established thatréspondent had actual possession of the
Walther pistol recovered from under the green SUYe officer was able to view the green
SUV from his surveillance location. While he Isgjht of the respondent as the respondent
circled the green SUV, the officer testified thatrh his location, he observed the respondent
place the pistol in front of the left rear tiregin where it was subsequently recovered. The
respondent's challenge to Officer Dalcason's cidglits purely speculative. Seeoplev.
Adams, 394 Ill. App. 3d 217, 235 (2009) (rejecting trefehdant's challenges to the evidence
where they amounted to no more than speculation).

We conclude that the evidence was sufficient fipsu the trial court's finding that the

respondent had actual possession of the Walthil pisyond a reasonable doubt.
2.Defacing Identification Marks of a Firearm

The respondent contends that the evidence waSiawsnt to convict him of possessing a
firearm on which the identification marks had belefaced because the State failed to

produce the Walter pistol at the hearing. He frtontends that he was prejudiced because

16
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he was unable to challenge Officer Dalcason's ge&uon of the condition of the serial

number®

155 In the context of a prosecution for unlawful useveapons, this court has held that the
failure of the State to introduce a weapon at tt@és not impair an officer's credibility or
raise a reasonable doubt of a defendant's gedbple v. Delk, 96 Ill. App. 3d 891, 903
(1981). InDelk, the weapon had been destroyed prior to trial.il&\éxpressing its
disapproval of the destruction of the weapon, basethe police officer's experience, we
held that the trial court could accept his testigndascribing the object he seized from the
defendant and find that it was a deadly weapdk, 96 Ill. App. 3d at 903.

156 Officer Dalcason had nine years' experience asiea@o police officer. At the hearing,
he provided a detailed description of the weapaoovered from under the green SUV.
Officer Dalcason further observed that the senmhber on the pistol was defaced. While he
did not recall the two numbers of the serial numbleich remained legible, he testified that

he could not read the rest of the pistol's seuahlber because it had been scratched off.

157 Despite the absence of the Walther pistol at #axihg, Officer Dalcason's testimony
was sufficient for Judge Lubin to find that thepesdent possessed a defaced firearm. In
light of the respondent's steadfast contentiontieatever possessed the pistol, failure to

produce the pistol at trial did not prejudice thgpondent.

® The respondent was charged with violating subsedh) of section 24-5 of the
Criminal Code of 1961(the Code). Subsection (byigles that "[a] person who possesses any
firearm upon which any such importer's or manufiats serial number has been changed,

altered, removed or obliterated commits a Clasgdéhiy. 720 ILCS 5/24-5(b) (West 2010).

17
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158 We conclude that the respondent was found guiljossessing a firearm on which the
identification marks had been defaced beyond aoredde doubt.

159 IV. One-Act, One-Crime Doctrine-Issue VI

160 The respondent contends that the multiple findfgguilt in this case violate the one-
act, one-crime doctrine. The respondent mainthiatsall seven of the findings were based
on the single act of possession of the Waltheppistherefore, he asserts that six of the

seven findings of guilt must be vacated.

761 A. Standard of Review

162 Whether a conviction should be vacated under tieeaxt, one crime doctrine is a
guestion of law which the court reviedsnovo. Span, 2011 IL App (1st) 083037y 77-
79.

163 B. Discussion

1 64 Initially, we note that the respondent did nosegihis issue in the trial court. While a
minor is not required to file a postadjudicationtion, he or she must object at trial to
preserve a claimed error for appeal purposese Samantha V., 234 Ill. 2d 359, 368 (2009).
We may review this issue only if the plain-errocegtion to the forfeiture rule applies in this
caseSamantha V., 234 Ill. 2d at 368. The first step in a plaimee analysis is to determine
if any error occurredSamantha V., 234 1ll. 2d at 368.

165 Multiple convictions are improper where they aaséxd on precisely the same agpan,
2011 IL App (1st) 083037 83. InPeoplev. Quinones, 362 Ill. App. 3d 385 (2005), the
defendant was convicted of two counts of aggravatgawful use of weapons, one based on
his possession of an uncased, loaded and accefsshlen and one based on his possession

of the firearm without a valid FOID card. In resirg one of the convictions, this court held
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that the two convictions violated the one-act, ornige doctrine since each was based on the

defendant's act of possessing the firea@Quinones, 362 Ill. App. 3d at 397.

1 66 In Samantha V., the minor was adjudicated a delinquent minorvem ¢harges of
aggravated battery based on a single act of hagténe victim. In its plain-error analysis,
the supreme court first determined that the ongema-crime doctrine applied to juvenile
proceedings.Samantha V., 234 Ill. 2d at 375. The court then determineat the trial court
violated the one-act, one-crime doctrine whenuii the minor guilty on both charges and
failed to merge the counts or otherwise indicatéhenrecord that the minor's adjudication of
delinquency was based on only one count of aggedJaattery.Samantha V., 234 Ill. 2d at
378. Having concluded that error occurred, thertcleeld that a violation of the one-act,
one-crime doctrine affected the integrity of thdigual process and therefore satisfied the
second prong of the plain-error teSamantha V., 234 Ill. 2d at 378-79. The case was
remanded to the circuit court for a determinatisricawhich of the aggravated battery
charges was the more serious offense and to viatkelinquency finding on the less

serious offenseSamantha V., 234 1Il. 2d at 379-80.
167 Judge Lubin found the respondent guilty on seveth@kight counts in the delinquency
petition. Counts I, 11, 1ll, IV, VI and VIl werelbbased on the respondent’'s possession of the
Walther pistol.
168 At the dispositional hearing, the judge did natstthat the counts were merged, but
stated as follows:
"So on this case *** there's a finding of besenmast and wardship. There is also

a finding of inability and best interest to commaithe Department of Juvenile
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Justice. Aggravated unlawful use of a weaponGtazs 4 felony. The maximum

adult sentence would be three years in the peratgrit

The commitment order stated that the committinggdavas aggravated unlawful use of a
weapon, in violation of section 24-1(a)(1), a clms felony. However, the respondent was
found guilty on four counts of aggravated unlawfsé of a firearm, and the commitment order
did not indicate on which count the commitment ondas based. In addition, one of the counts
of aggravated unlawful use of a weapon must betgdaander our supreme court's decision in
Peoplev. Aguilar, 2013 IL 112118. Since the record does not reflect that a sindjiecication

of delinquency was entered on a viable count, thh&®a violation of the one-act, one-crime

doctrine, satisfying the second prong of the pkiror test.

While counts I, I, 11, IV, VI and VIl were baseoh the single act of the respondent’s
possession of the Walther pistol, count VI, tlesgession of firearms ammunition, requires
further discussion. The respondent was chargedrns®attion 2(a)(2) of the Firearm Owners
Identification Card Act (430 ILCS 65/2 (West 201(J)e FOID card Act), which provides as
follows:

"No person may acquire or possess firearm ammumxtithin this state without
having in his or her possession a Firearm Owneegtification Card previously
issued by the Department of State Police undeptbeisions of this Act." 430 ILCS
65/2(a)(2) (West 2010). 430 ILCS 65/2(a)(2) (Wa310).

We disagree with the respondent that his convidioo possession of ammunition
without a FOID card violates the one-act, one-crduetrine. InSamantha V., the court

examined the charging document to determine iStag¢e's intent was to prosecute the minor

" See discussion ifi T 80-81.
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for multiple offenses. While each blow could hawpported a separate finding of guilt, the
counts did not differentiate between the separatedinflicted on the victim by the minor.
Since the charging document did not indicate tla¢eSt intent to prosecute the minor for
multiple offenses, the two aggravated battery octions violated the one-act, one-crime

doctrine. Samantha V., 234 Ill. 2d at 378.

In contrast, the respondent was not charged vagisgssion of ammunition based on his
possession of the loaded Walther pistol. The nedgot was charged only with the unlawful

possession of the ammunition without a FOID card.

We note that ifPeople v. Carter, 213 lll. 2d 295 (2004), our supreme court hekt th
section 24-1.1(a) of the Criminal Code of 1961 @uale) (720 ILCS 24-1.1(a) (West 2006))
did not support the defendant's conviction for dtemeous possession of a firearm and
ammunition. Section 24-1.1(a) prohibited a felomf " 'knowingly possess[ing] *** any
firearm or any firearm ammunition.'" (Emphasisitbed.) Carter, 213 Ill. 2d at 301
(quoting 720 ILCS 5/24-1.1(a) (West 1996)). Thartaetermined that the "use of the term
‘any' " did not "adequately define the 'allowalrdt of prosecution.'” The court found the
statute ambiguous and therefore must be construiedvor of the defendanCarter, 213 IlI.
2d at 302. Following the decision@arter, the legislature amended section 24-1.1 to allow
convictions for both aggravated unlawful possessitoa firearm by a felon and possession
of the ammunition inside the firearm. See 720 I182&4-1.1(e) (West 2010) ("The
possession of each firearm or firearm ammunitionahation of this Section constitutes a
single and separate violation."); see dsople v. Anthony, 2011 IL App (1st) 091528-Hj

16.
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We find the analysis iReople v. Sotelo, 2012 IL App (2d) 101046, instructive. In
Sotelo, the defendant was charged with three counts lafadal possession of firearms
without a FOID card in violation of section 2(a)f)the FOID Card Act and one count of
unlawful possession of ammunition without a FOIRdcia violation of section 2(a)(2) of the
FOID Card Act. 430 ILCS 65/2(a)(1), (a)(2) (We6tlR). The trial court found the
defendant guilty on all counts based on evidenathb possessed three different firearms
and a box of ammunition without a FOID card. Opesgd, the reviewing court held that the
possession of multiple firearms without a FOID csugported only one conviction.
However, a separate conviction based on the paseasfsthe ammunition without a FOID

card was valid.Sotelo, 2012 IL App (2d) 101044 1.

The reviewing court determined that the two cotieits did not violate the one-act, one-
crime doctrine. Although the singular act of fagito possess a FOID card could not sustain
multiple convictions of an offense comprised onfiyailing to possess a FOID card, failing
to possess the card may serve as a common elefrranttple offenses that include
additional physical acts, such as possession f&rdiit firearms or firearm ammunition, as
elements.Sotelo, 2012 IL App (2d) 101044] 3. The court then considered whether
multiple convictions were permissible for each waapnd ammunition found in the
defendant's possession, stating as follows:

"Subsection (a)(1) of section 2 of the FOID Caut prohibits possession @y
firearm, stun gun, or taser." [Citation.] Unarter, possession of multiple firearms
without a FOID card will support only a single caction. HoweverCarter is
distinguishable with respect to possession of anitoan In the statute iCarter,

firearms and firearm ammunition appeared in theeshshof proscribed items, and
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both are prefaced with the word 'any." The staatiissue here is structured
differently. Possession of firearms and ammuniigproscribed in separate
subsections, and the word "any' prefaces firedbotsyot firearm ammunition.
Presumably, if the General Assembly had intendediléaneous possession of
firearms and ammunition to constitute a single ohjrosecution, it would have
placed the items on a single list, as it did indteute penalizing the possession of
weapons and ammunition by felons." (Emphasis igioal.) Sotelo, 2012 IL App
(2d) 101046 10.

175 The court inSotelo determined that section 2(a) of the FOID Cardwas free from the
ambiguity that dictated the result@arter. Sotelo, 2012 IL App (2d) 101044] 12. While
in Sotelo, the ammunition was in a separate box, we finccthet's analysis applicable to the
present case where the ammunition is inside tkarfin. The plain, unambiguous language
of the Act allows separate convictions where themtant is in simultaneous possession of a
firearm and ammunition, and we have no basis fottilng its application where the
ammunition is contained in a firearm.

176 We conclude that an adjudication of delinquencyaunt VIl - possessing ammunition
without a FOID card in violation of the FOID CaratA- did not violate the one-act, one-
crime doctrine since the finding was not basedisrpbssession of the Walther pistol but on
his possession of the ammunition. However, beceagsts I, 11, 1, IV, VI and VIl are
based on a single possession of the Walther pataéntry of more than one adjudication of

delinquency on these counts violated the one-aet,coime doctrine.

177 V. Disposition-Issues VIl and VIl
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178 The respondent contends that Judge Lubin erred Wag@roceeded to the dispositional
hearing even though the social investigation repast untimely, and in finding that the
Department of Juvenile Justice was the least otistialternative disposition. We do not
reach the respondent's issues. In light of thessty of vacating several of the guilty
findings under the one-act, one-crime doctrine, tiedmpact of the supreme court's
decision inAguilar, this case must be remanded to the trial couruidher proceedings.

The following discussion is set forth to providedance to the trial court on remand.

179 Under counts I, 11, IV, and VII, the respondemas found guilty of aggravated unlawful
use of weapons. lAguilar, the supreme court recognized that the right &8ss and use a
firearm for self-defense outside of the home wasunéimited and was subject to meaningful
regulation. Aguilar, 2013 IL 1121167 21. The court held that the second amendment
protections did not extend to minor&guilar, 2013 IL 112116 27 ("the possession of
handguns by minors is conduct that falls outsidthefsecond amendment's protection”).
The court upheld the 17-year-old defendant's cdiavidor possession by a person under 18
years-of- age of a firearm of a size which may dwecealed on his person (720 ILCS 5/24-
3.1(a)(1) (West 2012))Aguilar, 2013 IL 1121167 28.

180 The State concedes that Judge Lubin's findingoomtcll that the respondent was guilty
of possessing a firearm while not on his own lanohdiis abode or in his place of business,
cannot standAguilar, 2013 IL 1121167 1 (class 4 form of section 24-1.6(a)(1), (a)(3)(A)
of the Code violates the right to keep and beasaa® guaranteed by the second amendment
to the United States Constitution (U.S. Const.,raind)). The State argues that the

remaining three counts, Ill, IV and VII remain vialunderAguilar. We agree.
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On count Ill, the respondent was found guilty ggavated unlawful use of weapons for
failing to have a FOID card. PursuantAguilar, this court upheld a conviction for
aggravated unlawful use of weapons where the agtnayfactor was failure to possess a
FOID card (section 24-1.6(a)(2) (West 2012)). Beaplev. Henderson, 2013 IL App (1st)

113294. Therefore, the adjudication of delinquenicycount Ill stands.

On count IV, the respondent was found guilty ajragated unlawful use of a weapon by
a person under the age of 21, not engaged in lagtulities under the Wildlife Code (520
ILCS 5/1.1et seq. (West 2012)). The respondent was 16 years olchahdngaged in any
lawful activities under the Wildlife Code. Undéetanalysis ildguilar, the adjudication of

delinquency on count IV stands.

On count VII, the respondent was found guiltyaggravated unlawful use of a
weapon based on his previous adjudication as aglednt minor for an offense which if
committed by an adult would be a felony. Feople v. Burns, 2013 IL App (1st) 120929,
appeal allowed, No. 117387 (lll. May 28, 2014) (table), this coleld that possession of
firearms by a felon is conduct that falls outsidiéhe protections of the second amendment.
Burns, 2013 IL App (1st) 120929} 27; seéAguilar, 2013 IL 112116 26. Therefore, under
Aguilar andBurns, the adjudication of delinquency on count VIl stan

In summary, count Il must be vacated undiguilar. The remaining viable counts are I,
I, IV, VI, VI, and VIII. The offenses charged icounts |, I, IV, VI and VII were based on
possession of the Walther pistol. Under the ongeme-count doctrine, the respondent
should be sentenced on the most serious offenstharéss serious offenses vacated.
Samantha V., 234 Ill. 2d at 379. To determine which is thestngerious offense, the court

looks to the punishments prescribed for the offentdee greater the punishment, the more
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serious the offenseSamantha V., 234 Ill. 2d at 379 (common sense dictates that th

legislature would prescribe the greater punishrfarthe offense it deems the more serious).

185 We vacate the adjudication of delinquency on tdurnwe remand this case to the trial
court for the entry of a single adjudication ofidglency based on count VIl and on the
count which the court determines to be the mosveiof the offenses charged in counts |,

I, 1V, VI, VII. The court shall then vacate tlremaining four counts.

186 Finally, we grant the State's request that thie ¢se remanded for a new dispositional
hearing wherein the respondent's objections tadlcel history report may be addressed.
On remand, we instruct the court to hold a newasgmnal hearing in order to address the
respondent's claims of error in the social histeport and to determine if a new disposition

should be imposed.

187 CONCLUSION

188 The judgment of the circuit court is affirmed iarp vacated in part and remanded with
directions.

189 Affirmed in part and vacated in part; cause reneandith directions.
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