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OPINION
11 Thisis a consolidated case for review of tHmgs of the lllinois Commerce Commission
in Commonwealth Edison's (ComEd) 2012 statutory upidate and reconciliation case (2012
Rate Case), applying section 16-108.5 of the Pultiicies Act, commonly known as the Energy

Infrastructure Modernization Act (220 ILCS 5/16-198West 2012)), which amended the Public
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Utilities Act (220 ILCS 5/1-10%t seq(West 2012)). ComEd seeks review of three issutse
2012 rate update order: (1) the billing determisa(®?) the allocation of certain common costs
that ComEd incurs in connection with its interstasémsmission service and its local delivery
service; and (3) the denial of most of ComEd's ZRatke Case attorney fees and expenses as costs.
ComEd argues that the Commission's errors on ieeges, taken together, prevent ComEd from
recovering millions of dollars in its actual costgprovide electric service to its customers. We
hold ComEd has failed to sustain its burden on alppieestablishing error by the Commission.
12 BACKGROUND

13 The Public Utilities Act, as amended, permligstic utilities to use a "performance-based
formula” (220 ILCS 5/16-108.5(b) (West 2012)) torsees for delivery of the electricity they sell.
Under section 16-108 of the Electric Service Cugto@hoice and Rate Relief Law of 1997, a
utility is required to file a delivery servicesita{DST) with the Commission at least 210 days
prior to the date on which the utility is to begupplying such services. 220 ILCS 5/16-108(a)
(West 2012). The Commission is then required tereem order approving or approving as
modified the utility's DST no later than 30 day®pto the date on which the utility is to begin
supplying such services. 220 ILCS 5/16-108(b) (v2€42).

14 In 2011, the legislature enacted the Energwps$tifucture Modernization Act, which is
section 16-108.5 of the Public Utilities Act (2200S 5/16-108.5 (West 2012)), to stimulate new
investments by utilities in the State's energyasfiructure. The Act provides for guaranteed
payment of utilities' costs and a rate of retunmi®investments in infrastructure. "A public
utility is entitled both to recover in its rategtegn operating costs and to earn a return orates r
base ie., the amount of its invested capital) Commonwealth Edison Co. v. lllinois Commerce
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Comm'n 322 lll. App. 3d 846, 849 (2001) (citir@gtizens Utilities Company of lllinois v. lllinois
Commerce Comm'i24 Ill. 2d 195, 200 (1988)).

15 In exchange for this legislative guaranteeayipent, the utility must commit to making
very substantial investments in updating and imp@its facilities, and in hiring new employees.
220 ILCS 5/16-108.5(b) (West 2012). A public tyik participation in the Act is voluntary.

220 ILCS 5/16-108.5(b) (West 2012). ComEd is diggating utility and committed to invest
an estimated $2.6 billion in infrastructure on tdpts normal annual capital investment program
over the next ten years. 220 ILCS 5/16-108.5(b()\2¢st 2012). Under the Act the formula to
establish rates enables ComEd to make plannedasitiasinvestment increases in its capital
commitment by providing it with greater certaintiytionely cost recovery than it would have
received under previous rates.

16 To understand the issues in this case, itdsgsary to first explain the Act's formula and
define certain terms used under the Act and ingateng generally. We therefore explain these
terms and then we summarize the procedural histedyrulings in the 2011 Rate Case, which is
the first rate case under the Act, as well asgbheds now presented in this case, before providing
our analysis and holding. We explain the revermggirement formula and explain the terms
common cost "allocation,"” "billing determinantsiite'rate case expenses." The issues presented
in this case regarding the Commission's 2012 Radate order concern billing determinants,
allocation, and rate case expenses.

17 Revenue Requirement Formula

18 The Act sets forth a performance-based formutzet a rate for electricity delivery
services. See 220 ILCS 5/16-108.5(b) (West 2012)he components of the revenue
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requirement have frequently been expressed inottmeula 'R (revenue requirement) = C
(operating costs) + Ir (invested capital or rateebtimes rate of return on capital).'Business &
Professional People for the Public Interest vnitis Commerce Comm'h46 Ill. 2d 175, 195
(1991) (quotingCitizens Utilities Company of lllinois v. IlllinoSommerce Comm'i24 Ill. 2d
195, 200-01 (1988)).

19 In establishing the rates that a public ytd&n charge its customers, the Commission
considers the company's operating costs, rate badellowed rate of returnCommonwealth
Edison Co. v. lllinois Commerce Comn®22 Ill. App. 3d 846, 849 (2001) (citir@gjtizens
Utilities Company of Illinois124 1ll. 2d at 200).

110 In this formula the cost of capital equalsrtite base times the rate of return on capital.
Commonwealth Edison Co. v. lllinois Commerce Coma®a4 IL App (1st) 122860 3 (citing
Business & Professional People for the Public lagtwv. lllinois Commerce Comm6 lll. 2d
175,195 (1991)). The rate base is defined amtaévalue of all invested capitalld. Invested
capital includes investments in projected planttamtts. The Commission practice in rate
proceedings is to make adjustments to accounh®etfects opro formaprojected plant
additions to the rate base.

111 "The rate of return is typically establishathweference to what would be a reasonable
return on the present value of a utility's propértyCommonwealth Edison Co. v. lllinois
Commerce Comm'1398 Ill. App. 3d 510, 515 (2009) (citingllages of Milford v. lllinois
Commerce Comm/'i20 Ill. 2d 556, 562 (1960)). "The return is greduct of the allowed rate of
return and the rate base Commonwealth Edison CG@&22 Ill. App. 3d at 849 (citin@itizens
Utilities Co, 124 Ill. 2d at 200). The company's revenue megent comprises the sum of
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operating costs and the return on the rate bade.

112 Costs

113 The Act provides that participating utilitiesover their prudent and reasonable "actual
costs of delivery services." 220 ILCS 5/16-108)8(c(West 2012). These are the "operating
costs" part of the revenue requirement formula.

114 The Act specifies many of the "cost componehtst form the basis of the rate, including
the "costs of delivery services that are prudantiyrred and reasonable in amount consistent with
Commission practice and law," year-end capitalcstme, cost of equity, incentive compensation
expensé, and pension and other post-employment benefitsresspand severance costs. 220
ILCS 5/16-108.5(c) (West 2012). Generally, a tyt#i costs are recoverable if they are
reasonable and prudenCommonwealth Edison Co. v. lllinois Commerce Com&®a lll. App.

3d 510, 516 (2009) (citinBusiness & Professional People for the Public lagrl46 lll. 2d at
247). "[T]o be recoverable, in addition to beiegsonable and prudent, a cost must also pertain
to operations or service delivery ***."Commonwealth Edison Co. v. lllinois Commerce Comm'n
398 Ill. App. 3d 510, 516 (2009).

115 The Act provides that a utility's costs shadlude the "final data based on [the utility's]
most recently filed [Federal Energy Regulatory Cassion] FERC Form 1." 220 ILCS

5/16-108.5(c) (West 2012). The FERC regulatesteasdexclusive jurisdiction of interstate

1 We do not discuss the "recovery of incentive cengation expense that is based on the
achievement of operational metrics" (220 ILCS 5108-5(c)(4)(A) (West 2012)), as ComEd

withdrew its appeal of the Commission's ruling aaming this component of cost.
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transmission of electricity, and it sets ratestfar interstate transmission. See 16 U.S.C. § 824
(b)(1) (2012). The FERC Form 1 is an annual refiled by major private utilities with the
FERC. Thus, the Commission bases a utility's ¢asfzart, on the "final historical data" of "the
actual costs for the prior rate year" on the FER@F1. 220 ILCS 5/16-108.5(d)(1) (West
2012).

116 The Act requires that the rate formula "skpdécify the cost components that form the
basis of the rate charged to customers with sefficspecificity to operate in a standardized
manner and be updated annually with transpareotrivdtion that reflects the utility's actual costs
to be recovered during the applicable rate yed&?20 ILCS 5/16-108.5(c) (West 2012). The
charges are to be "just and reasonable and skallrito account customer impacts.” 220 ILCS
5/16-108(d) (West 2012).

117 Allocation

118 ComkEd uses its power lines to both distrilpateer to customers within lllinois and also
to transmit electricity across state lines. Thisspperating costs include costs that are common
to both intrastate and interstate delivery of eleity. Common costs are costs that ComEd
incurs for things that serve both interstate trassion and intrastate distribution, such as
expenses for what are called "general plant” gests land, buildings, equipment and tools) and
"intangible plant” costse(g, incorporation and franchise fees), and real estéades. The
interstate component is referred to as interstagm&mission” and the intrastate component is
referred to as intrastate "distribution.” The FERGulates and has exclusive jurisdiction of
interstate transmission of electricity (16 U.S§@24(b)(1) (2012)), while the Commission
regulates and has exclusive jurisdiction of inftestistribution.
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119 When ComEd incurs costs that relate to betimierstate transmission and intrastate
distribution services, those costs must be "alkeaor “functionalized® meaning apportioned,
between interstate transmission and intrastatalzliton. These common costs must be
allocated between federal and state costs soithegp@aropriate portion of each common cost is
assigned to each jurisdiction to allow the regul&dcset rates. Section 16-108.5(c)(4) directs the
Commission to set protocols "for the allocatiorcommon costs” using its traditional article 1X
general ratemaking authority. 220 ILCS 5/16-108@&((1) (West 2012). The Commission
historically has exercised broad discretion in@ling common costs.

120 ComkEd argues on appeal in this case thatsitiledederal and state costs are allocated
using the same methodologies, some of the casisuts will not be allocated to either the federal
jurisdiction (FERC) or the state jurisdiction (Coission), and therefore these costs will be
unrecoverable from either the federal rate or takegate. ComEd refers to such allegedly
unrecoverable costs as "trapped"” costs. Thehevgever, no requirement under either the Act or
federal statute or regulations that the FERC aaddbimmission use the same methodologies in
allocating costs.

121 Billing Determinants

122 Billing determinants are not "costs" that Cahiias incurred; rather, they are measures of
the quantity of customer demand for service usestttoates that will allow a utility to recover its

revenue requirement. Once a utility establisheseienue requirement, the utility must then

2 ComEd uses the terms "allocation" and "functimagion" and "allocating" and

"functionalizing" interchangeably.
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spread the revenue requirement to several estatilidasses of ratepayers, and set rates, based on
historical data, that the utility expects to geterts required revenueCommonwealth Edison
Co, 2014 IL App (1st) 1228607 3. To set the rates that would allow ComEd t@vec its
revenue requirement, the Commission must calcthatguantity of ComEd's services that
customers will demand. A utility's revenues afarection of both unit rates, which is the price
per kilowatt hour (kWh) of electricity deliverednéthe quantity of services used (both the
number of customers and the volume of kWh delivéoatiem). The greater the demand for and
use of electricity, the lower the unit prices nézte in order for ComEd to realize its revenue
requirement.

123 The Act specifically requires that as pagpmividing for the recovery of a utility's actual
costs of delivery services, the Commission shallefmit and set forth protocols, subject to a
determination of prudence and reasonableness temisigith Commission practice and law" for
"historical weather normalized billing determinahts220 ILCS 5/16-108.5(c)(4)(H) (West
2012). Weather normalization is the process obating for any deviation between the historic
year's temperature and normal temperatures.

124 Other billing determinants may be used to mesthe quantity of customer demand,
including new customer growth as the result of p&iditions. The Commission is not limited to
considering only "historical weather normalizedibg determinants.” Rather, the Act provides
that the performance-based formula rate approvetidoommission shall "[p]rovide for the
recovery of the utility's actual costs of delivesrvices that are prudently incurred and reasonable
in amount consistent with Commission practice avd'l 220 ILCS 5/16-108.5(c)(1) (West
2012). The Act is permissive in providing that emmission shall "[p]ermit and set forth
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protocol$ (emphasis added) for the historical weather ndimaa billing determinants. 220

ILCS 5/16-108.5(c)(4)(H) (West 2012). The Act does limit billing determinants to only
historical weather normalization.

125 Rate Case Expenses

126 Under the Act, the formula also includes asafrthe cost components the "recovery of the
expenses related to the Commission proceedingd-gpprove th[e] performance-based formula
rate" (220 ILCS 5/16-108.5(c)(4)(E) (West 2012))he Act was amended, effective July 10,
2009, to add a provision specifically governing sideration of attorney's fees and expert
expenses as part of a utility's cost. See Pub98@3,§ 10 (eff. July 10, 2009). Section 9-229
of the Act now requires that the Commission "spealfy assess the justness and reasonableness
of any amount expended by a public utility to comgage attorneys or technical experts to prepare
and litigate a general rate case filing." 220 ILR$-229 (West 2012).

127 2011 Rate Case

128 "Arate case is started when a utility **te8 tariffs providing for a rate increase and the
Commission suspends those tariffs to conduct agsiigation and hearing.' 'People ex rel.
Madigan v. Illinois Commerce Comm2011 IL App (1st) 101774 11 (quotingCommonwealth
Edison Co. v. lllinois Commerce Compma®5 Ill. App. 3d 389, 394 (2010)). "The Commissi
may approve, reject, or modify the proposed tariffSection 9-201(c) of the Act provides that, if
the Commission initiates a proceeding concerniegfbpropriateness of a utility's proposed rates,
the utility has the burden of proving that the egd rates are just and reasonable.”
Commonwealth Edised05 Ill. App. 3d at 394; see also 220 ILCS 5/9{2) (West 2010).

129 In 2011, ComEd chose to file a new rate tanfier the performance-based formula in the

9



Nos. 1-13-0302 & 1-13-0493

Act. The lllinois Attorney General, the Americaisgociation of Retired Persons (AARP) and
the Citizens Utility Board (CUB) opposed parts fod proposed rate tariff and were allowed to
intervene. The disputed issues centered on tloacd@tion process, in particular about when to
include new capital additions in the rate baselawd much interest ratepayers should pay on the
reconciliation amount. The Attorney General, AA&RRI CUB proposed an upward adjustment
to ComEd's year-end 2010 billing determinants tmaat for the effect on billing determinants of
customer growth from ComEd's inclusion of the newibess component of its 2011 projected
plant additions in rate base.

130 The Commission established the formula ir20fEL Rate Case Commonwealth Edison
Co, Ill. Comm. Comm'n, Docket No. 11-0721 (Order M28; 2012). The Commission adopted
ComEd's proposed protocols for weather normalizéidd determinants. These protocols are
the variables, models, and methodologies ComEdtosesdify certain billing determinants to
reduce the impact of abnormal weather. The Comaomdsas generally accepted ComEd's
weather normalization protocols and did so in th&1?Rate Case orderCommonwealth Edison
Co, lll. Comm. Comm'n, Docket No. 11-0721 (Order N2g; 2012).

131 The Commission, however, concluded that Cosnrdposed rate failed to adjust the
billing determinants to account for the effect @@Ed's 2011 projected new business plant
additions on customer growth, which would allowtloe recovery of more than the actual costs of
delivery services, in contravention of section I8.5(c)(4)(1). The Commission found the
Attorney General, AARP, CUB and its staff's proposasonable to ensure accurate billing
determinants and permit ComEd to recover no morevanue than that to which it is entitled
under its revenue requirement. The Commissioreagteat without an appropriate adjustment to

10
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the billing determinants to include new customewgh, ComEd would consistently earn more in

revenue than its revenue requirement.

132 The Commission considered evidence and argumgarding a decline in kWh sales but

rejected ComEd's argument to take into accounttiasge in usage. The Commission

concluded in its 2011 Rate Case order that:
"[A] decline in [kWh] sales, in and of itself, doeset establish that there are less customers.
It simply means that less electricity was sold. hétfactors, such as energy efficiency, a
bad economy, etc. may very well contribute to dideén [kWh] sales. Without
information as to what causes a decline in [kKWHgsat does not appear that this decline
should offset the increase in billing determinahts reflects ComEd's new business."
Commonwealth Edison Gadll. Comm. Comm'n, Docket No. 11-0721 (Order N8y
2012).

133 The Commission directed ComEd to take its 3@Hd-end billing determinants and adjust

them to reflect the estimated increase in custdoillerount or new customer growth produced by

the 2011 projected new business plant additions.

134 Regarding allocation, ComEd proposed to ché@egglocation method for general and

intangible plant costs which would produce a netease of approximately $18.2 million in net

plant costs allocated to distribution, and resuk i$2.171 million increase in its revenue

requirement. ComEd also changed its allocatiorealf estate taxes, shifting $3.345 million in

real estate taxes to intrastate distribution, siaf allocating this cost to interstate transmissi

According to ComEd, its methodologies were consistéth the methodologies FERC had used

in setting ComEd's interstate transmission rat€he methodologies the FERC used, however,

11
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were the ones urged by ComEd. The FERC did netuhte these different methodologies.
135 The Commission, however, rejected these clsangadlocation and reaffirmed ComEd's
prior existing cost allocation methods which it hesd in its most recent rate case prior to the
2011 Rate Case. In weighing ComEd's evidenceCtmmission found that ComEd failed to
demonstrate that a change from the existing, ldagesng, Commission-approved just and
reasonable cost allocation methodologies was wiaadlan The Commission found that ComEd
failed to establish that its proposal was more gatewor just and reasonable than the existing
allocation, or necessary to align federal and statts, or that there were any trapped costs.e Th
Commission specifically found that ComEd presemedactual evidence to establish that costs
were in fact being trapped between the FERC an@dmemission's jurisdictions or to establish
that it was necessary to align ComEd's FERC-figgiiftand its Commission-filed tariff in the
manner ComEd proposed. ComEd claimed that, asudt if the Commission's ruling some of
ComEd's costs were "trapped” and unable to be ezedyv

136 ComEd appealed, challenging the followingwgsi by the Commission: (1) requiring an
adjustment to rates charged to ComEd customegslaxt the expected increase in the number of
customers served; (2) allocating certain generstisdoetween distribution to ratepayers and
transmission to out-of-state purchasers; (3) sty ComEd's recovery from ratepayers for
certain performance bonuses paid to ComEd employedenying ComEd recovery from
ratepayers for part of the amount ComEd paid taffiilate, which was used by the affiliate to
give its employees bonuses based on net incomgbaignying ComEd recovery from
ratepayers for compensation paid to ComEd managéhge form of stock in ComEd's parent
corporation. We recently issued an opinion refecComEd's arguments and affirming the

12
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Commission's order. Sé&bdmmonwealth Edison Co. v. lllinois Commerce Coma®da4 IL

App (1st) 122860.

137 Inthe 2011 Rate Case, ComEd had also chalietvgp other Commission rulings: (1)
using an average rate base instead of a year-emtlase when calculating the reconciliation
balance; and (2) applying an interest rate equ@lamEd's short-term debt rate rather than
ComEd's weighted average cost of capital to then@tation balance. But these issues were
resolved by legislative amendment in Public Act1®-which preempted and superseded those
Commission orders. See Pub. Act 984 1%, (eff. May 22, 2013). We noted this amendatory
Act in our opinion in the 2011 Rate Case. Seenmonwealth Edison C&2014 IL App (1st)
1228609 49. These previous alleged errors are not a¢issthis appeal.

138 2012 Rate Case

139 The Act requires that the formula "be updatedually with transparent information that
reflects the utility's actual costs to be recovatedng the applicable rate year." 220 ILCS
5/16-108.5(c) (West 2012). While the appeal of2b&1 Rate Case was pending, the
Commission was required to continue to apply tmmtda in annual update proceedings. This
case arises from the Commission's first update ruthég formula.

140 The final order by the Commission under revilethis case (2012 Rate Case) was issued
on December 19, 2012. In the 2012 Rate Case, CamaEdequired to submit a rate filing that
conformed with the Commission's order and rulimgghe 2011 Rate Case. Accordingly,
ComEd's filed rate reflected the "functionalizatmfrplant between the transmission and
distribution functions *** in conformance with tiday 11-0721 Order," but ComEd stated in its
brief before the Commission that by doing so it"dot change its position on the issues, nor did it

13
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waive any rights to pursue them currently or infitere.” Commonwealth Edison Call.

Comm. Comm'n, Docket No. 12-0321 (Order Dec. 19220

141 ComkEd did not, however, adjust its 2011 yeariglling determinants to reflect the
estimated increase in customers attributable t@@& projected new business plant additions.
ComEd's position is that the 2011 Rate Case ordsiiwited to that year, and that ComEd did not
need to adjust its billing determinants for 201 2dfbect the estimated increase in customer bill
count due to projected new plant additions. TherAty General, AARP, CUB and the
Commission staff disagreed and recommended tha@éhemission adopt an upward adjustment
to ComEd's 2011 billing determinants to reflect 2042 projected new business plant additions,
consistent with the approach in the 2011 Rate Ged®r. The Commission agreed and so
ordered.

142 ComkEd's tariff filing for 2012 measured itserbase as of December 31, 2011, and then
increased that end-of-year figure by the amour0df2 projected plant additions. One of the
components of ComEd's total 2012 projected pladitiacis is for "New Business," which was
estimated to be about $130 million and represetiities to accommodate customer growth and
includes equipment and line extensions to serveresidential and commercial development.
143 In ComEd's application for rehearing, ComEpuested that the Commission correct the
2012 order's revenue requirement and rates toadld@omEd's assets and costs consistently with
federal law and with the allocation approved byfRRC. The application for rehearing was
denied. ComEd then filed a timely notice of apedl petition for review with this court. On
February 14, 2013, the Commission issued an amerydatder, and ComEd filed a notice of
appeal and petition for review of that amendatodeo We granted a motion to consolidate the

14
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appeals.

144 ANALYSIS

145 Inthis 2012 rate update case, ComEd seel@svef three issues: (1) the billing
determinants; (2) the allocation of certain comroosts that ComEd incurs in connection with its
interstate transmission service and its intragtetigibution or local delivery service (which is
regulated by the Commission); and (3) the deni@aihEd's 2011 Rate Case expenses, such as
the legal fees incurred in making its rate casedd, as not reasonable. The first two issues
involve the same alleged formula errors as allagekde 2011 Rate Case. ComEd argues those
"errors” recurred in this case, as the Commissgainaapplied those same aspects of the formula
rate. The third issue is raised for the first im€omEd also initially sought review of the
Commission's treatment of incentive compensatigyyiag that the Commission used a legally
erroneous standard, but in its reply brief ComEtheriaws its request for review of this issue
because ComEd concedes that the Commission all@wetEd's requested compensation
expense and thus ComEd was not harmed.

146 "When reviewing the Commission's orders, vediarited to considering whether (1) the
Commission acted within its authority; (2) adequatdings were made to support the decision;
(3) the decision was supported by substantial exieeand (4) state or federal constitutional rights
were infringed.” Commonwealth Edison Co. v. lllinois Commerce Com82Aa IIl. App. 3d 846,
849 (2001) (citingCitizens United For Responsible Energy Developjrant v. Illinois

Commerce Comm'r285 Ill. App. 3d 82, 89 (1996)). " 'Substangaidence' means more than a
mere scintilla; however, it does not have to reséhe level of a preponderance of the evidence.”
Commonwealth Edison Co. v. lllinois Commerce Com398 Ill. App. 3d 510, 514 (2009) (citing
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Citizens Utility Board v. lllinois Commerce Comp291 Ill. App. 3d 300, 304 (1997)). "ltis
evidence that a 'reasoning mind would accept demult to support a particular conclusion.' "
Commonwealth Edison Co. v. lllinois Commerce Com&®98 Ill. App. 3d at 514 (quoting
Citizens Utility Board 291 lll. App. 3d at 304).

147 The Act sets forth our standard of review:héTindings and conclusions of the
Commission on questions of fact shall be held prfimecéeto be true and as found by the
Commission; rules, regulations, orders or decisafrthe Commission shall be held to be prima
faciereasonable, and the burden of proof upon all issised by the appeal shall be upon the
person or corporation appealing from such rulegjlegions, orders or decisions.” 220 ILCS
5/10-201(d) (West 2012). See alBeople ex rel. Madigan v. Illinois Commerce Comioil
IL App (1st) 1017769 6 ("The Commission's factual findings are to lmm&deredgrima facie
true; its orders are considerpdma faciereasonable; and the burden of proof on all issaised

in an appeal is on the appellant." " (quot@gnmonwealth Edison Co. v. lllinois Commerce
Comm'n 398 Ill. App. 3d 510, 514 (2009))).

148 "Our courts give great deference to the Cosionés decisions as they are ' "judgment[s]
of a tribunal appointed by law and informed by eigrece.” ' * Commonwealth Edison Co. v.
lllinois Commerce Comm1322 Ill. App. 3d 846, 849 (2001) (quotikunited Cities Gas Co. v.
lllinois Commerce Comm'i63 Ill. 2d 1, 12 (1994), quotingllage of Apple River v. lllinois
Commerce Comm'i8 Ill. 2d 518, 523 (1960)). The Commissionnsiteed to great deference
from a reviewing court because it is an administeabody possessing expertise in the field of
public utilities. Archer-Daniels-Midland Co. v. Illinois Commerce Qoin, 184 Ill. 2d 391, 397

(1998). "Our supreme court has held that deferemtiege Commission is ‘especially appropriate
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in the area of fixing rates.' "Commonwealth Edison CA&98 Ill. App. 3d at 514 (quoting
lowa-lllinois Gas & Electric Co. v. Illinois Commez Comm'n19 Ill. 2d 436, 442 (1960)).

When reviewing an order from the Commission, wedfwee give deference to the Commission's
decision, in light of its expertise and experiemcthis area. Commonwealth Edison CA&98 lll.
App. 3d at 514.

149 Billing Determinants

150 The Commission argues that our previous detisiCommonwealth Edison C&2014 IL
App (1st) 122860, regarding the 2011 Rate Casksymosditive of the first two issues on appeal,
including the first issue concerning billing detémants. ComEd, however, argues that our
decision inCommonwealth Edison Compangs "based upon a different evidentiary record, a
different Commission Order, and different argumdaytshe Commission in defense of that
Order."

151 Commonwealth Edison C&2014 IL App (1st) 122860, involved Commissionardlo.
11-0721 for ComEd's 2011 Rate Case, which presesgads as to ComEd's formula rate for
2011. The present appeal involves Commission ddded2-0321 for ComEd's 2012 Rate Case,
which presents issues as to ComEd's formula ranodiation for 2012. ComEd's position was
that the Commission's order in the 2011 Rate Gasadjtist ComEd's billing determinants to
reflect the estimated increase in customers ataiide to the 2011 projected new business plant
additions should not operate beyond the 2011 Rase Grder. The Attorney General, AARP,
CUB, and the Commission's staff disagreed and rezamded that the Commission adopt an
upward adjustment or reconciliation to ComEd's 2@&ather-normalized billing determinants to
reflect the 2012 projected new business plant exidit The Commission agreed and held that

17
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the same billing determinants approach used iR@id4 Rate Case should be used in this case.
The Act specifies that the Commission may not,riata update proceeding, "consider or order any
changes to the structure or protocols of the peréoice-based formula rate approved” in an order
by the Commission. 220 ILCS 5/16-108.5(d) (West20 Thus, in the 2012 update
proceeding, the Commission could not consider diayges to the structure or protocols it had
already approved in the 2011 Rate Case order.

152 ComEd does not argue there was an error ingtiate aspect of this 2012 Rate Case.
Instead, ComEd argues, as it did in the 2011 Rase(Qhat the Commission erred in its approved
formula rate and violated section 16-108.5(c)(4)}egause the Act only allows "historical
weather normalized billing determinants,” and "regesfrom the Commission any discretion” to
apply any other billing determinants, including taumser growth due to plant additions. ComEd
also argues the Commission's adjustment to rgflegected new business plant additions, as it
also approved in the 2011 Rate Case, is arbitradycapricious because the Commission did not
also consider other variables that would affectscomer demand. The Commission replies that
our decision in the 2011 Rate Case controls detextion of these issues.

153 We agree with the Commission. These legakshave already been determined by this
court and relitigation is barred by collateral @gtel. "Collateral estoppel is a branchred
judicatathat prohibits the relitigation of an issue actydicided in an earlier proceeding between
the same parties.'Richter v. Village of Oak BrooR011 IL App (2d) 100114 17 (citingMabie

v. Village of Schaumbur@64 Ill. App. 3d 756, 758 (2006)). Collateralagspel, or issue
preclusion, is "much narrower" thags judicata however, "in that it prevents relitigation ofugss

of law or fact that have previously been litigated decided in an action that resulted in a final
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judgment on the merits involving the same partietheir privies." Gallaher v. Hasbrouk2013

IL App (1st) 1229699 21 (citingDu Page Forklift Service, Inc. v. Material Handliggrvices,
Inc., 195 1ll. 2d 71, 77 (2001}xchratzmeier v. Mahong246 Ill. App. 3d 871, 875 (1993), and
Dowrick v. Village of Downers Groy862 Ill. App. 3d 512, 515-16 (2005)). "Whiles judicata
bars subsequent actions involviidgnticalcauses of action, the related doctrine of colédter
estoppel prevents relitigation of issues decideehirier proceedings.” (Emphasis added.)
Diotallevi v. Diotallevj 2013 IL App (2d) 111297 21 (citingDowrick v. Village of Downers
Grove 362 Ill. App. 3d 512, 516 (2005)).

154 "The doctrine applies when a party particpatewo separate and consecutive cases
arising on different causes of action and somerotimg fact or question material to the
determination of both causes has been adjudicg@idst that party in the former case by a court
of competent jurisdiction.” (Emphasis added?eople v. Hopkin235 Ill. 2d 453, 468 (2009)
(citing People v. TenneR06 Ill. 2d 381, 396 (2002), aieople v. Mooregl38 lll. 2d 162, 166
(1990)). "[F]or collateral estoppel to apply: (b issue decided in the prior proceeding must
be identical to the one in the current suit; (2 phior adjudication must have been a final
judgment on the merits; and (3) the party agairsirwthe estoppel is asserted must have been a
party to, or must be in privity with a party togetprior adjudication.” Hope Clinic for Women,

Ltd. v. Flores2013 IL 1126739 77 (citingin re A.W, 231 1ll. 2d 92, 99 (2008)).

155 Here, collateral estoppel applies to the twstissues raised by ComEd on appeal to the
extent ComEd makes the same arguments raised #0flieRate Case. We note that this 2012
Rate Case is not an identical cause of actionea®Qihl Rate Case. Rather, this 2012 Rate Case is
a rate update case. The Act requires that theulariive updated annually with transparent
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information that reflects the utility's actual cosh be recovered during the applicable rate year."
220 ILCS 5/16-108.5(c) (West 2012). This 2012 Radse thus applies the same approved
formula from the 2011 Rate Case but, becauseait nnual update, the actual costs and the
resulting rate is different. ComEd again raisesshme legal issue concerning billing
determinants addressed by this court in our opimdhe 2011 Rate Case, where we determined
that the Act does not limit the Commission in ragtting to only weather normalized billing
determinants. In our opinion in the 2011 Rate Caseacknowledged that while "[t]he Act does
not specifically mention adjustments to performahased rates for expected changes in the
number of customers, usage, or any other deterinaidatal sales, apart from weather
normalization” Commonwealth Edison C&2014 IL App (1st) 122860] 56), as the
Commission's staff pointed out, the Act directs@memmission to determine rates " 'subject to a
determination of prudence and reasonableness temsvgith Commission practice and law.""
Commonwealth Edison G&2014 IL App (1st) 122860] 57 (quoting 220 ILCS 5/16-108.5(c)(4)
(West 2012)). We explicitly held that the Commusscould use projected new business plant
additions, in addition to normalized weather bdlideterminants, and that ComEd failed to show
that the Commission violated the Act when it regdian adjustment to ComEd's rates to take into
account expected growth in the number of customeesved. Commonwealth Edison G&2014

IL App (1st) 1228609 57. We reiterate our prior holding. We undersdbe fact that the Act

is permissive in providing that the Commission ktalermit and set forttprotocols (emphasis
added) for the historical weather normalized bgldeterminants. 220 ILCS 5/16-108.5(c)(4)(H)
(West 2012). The Act does not limit billing deténants to only historical weather normalized
billing determinants. This precise issue was ayedecided and ComEd is barred from
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relitigating it.

156 Ourdecision in the 2011 Rate Case also dsritre related billing determinant legal issue
of whether the Commission is also required to fakeaccount other customer usage factors in
establishing the appropriate rate and, in turn, Edsirevenue requirement. In our opinion in the
2011 Rate Case, we also held that the Commissismatarequired to take into account any other
factors as billing determinants, such as an allefgstine in kWh usage, and that ComEd failed to
establish what the cause was for the decline in kddge. We held that ComEd did not meet its
burden of showing that the Commission's finding e@strary to the manifest weight of the
evidence, or that the Commission acted unreasondisy it ordered an adjustment to rates to
account for the expected increase in the numbeunstomers. Commonwealth Edison C&2014

IL App (1st) 1228609 58.

157 Thus, our opinion deciding the 2011 Rate Gatited the legal issues that the Commission
can use projected new business plant additionstabkshing ComEd's rate, and the Commission
is not required to also account for usage withoyt@oof of what the cause is for the change in
usage.

158 Asto the factual findings specific to the 2(Rate Case, as we have set forth above in our
standard of review, the Commission's findingsgarmma facietrue and correct and it is ComEd's
burden on appeal to rebut that presumption. ThepAavides: "The performance-based formula

rate approved by the Commission shall" "[p]ermidl @et forth protocols, subject to a
determination of prudence and reasonableness temsvgith Commission practice and law, for
* * * historical weather normalized billing deternants.” 220 ILCS 5/28.08.5(c)(4)(H) (West

2012). The Act also directs the Commission to eitee rates "subject to a determination of
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prudence and reasonableness consistent with Corom@sctice and law.”" 220 ILCS
5/16-108.5(c)(4) (West 2012).

159 Inthe 2011 Rate Case, we found, based avitientiary record before the Commission in
that case, that the Commission's "factual findimag ComEd did not show a cause for the
decrease, and the Commission could not projedh@ibasis of ComEd's data whether ComEd
would likely experience further declines in sales pustomer” was not against the manifest
weight of the evidence.Commonwealth Edison C&2014 IL App (1st) 122860] 58.

160 Similarly here, although we acknowledge thet iis a separate case and separate
proceeding with a different record, the evidentigggord similarly lacks support for ComEd's
contention that the Commission erred in not condidehe future decline in kWh usage. The
Commission did not "refuse" to consider ComEdsgatl future changes in kWh sales. The
Commission again considered ComEd's evidence guohent regarding a decline in kwWh sales.
And ComEd again could not show what the cause wasold be for any decline in usage and the
Commission again could not project on the basiB@hEd's data whether ComEd would likely
experience future declines in kWh usage per custoriéne Commission found: "In this
proceeding, ComEd provides no evidence indicatihg there is a decline in usage." The
Commission reasoned that, "[a]s the customer bitbe dilling determinants equation is a 'fixed
charge,' it is appropriate to insure that the aqustobase component is accurate and accounts for
expected customer growth so that customers arehaoged an inflated rate.'Commonwealth
Edison Co. lll. Comm. Comm'n, Docket No. 12-0321 (Order D&8, 2012) at p. 28.

161 ComEd's argument ignores the fact that therfiiesion had previously set rates by
recognizing both growth in the number of custonzard an increase in kWh sales. In this case,
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the Commission did not also find any projectedeéase in kWh sales but, rather, only an increase
in the number of customers due to the plant grgwtifiection. But, because there was
insufficient evidence regarding the decline in kg#tes, the Commission could not definitively
find a decline in kWh sales such that the formala should be impacted. The Commission
concluded as follows:
"Mr. Effron did not recommend increasing the ta@alount of kwh sales billing
determinants in light of the overall decline in (ed's total kwWh sales. ***  While the
Commission has previously recognized growth in hlbéhnumber of customers and kWh
sales, such a determination is inappropriate mghoceeding based on record evidence.
There is insufficient evidence in this proceediadind that a decline in kwWh sales affects
the number of customers amongst whom the revemuéreznent should be spread, and as
such there is insufficient evidence to determira this decline should offset the increase
in billing determinants that reflects New Busines€Commonwealth Edison Cdll.
Comm. Comm'n, Docket No. 12-0321 (Order Dec. 1922@t pp. 29-30.
162 On this point, the Commission appropriatelystdered only the increase in the number of
customers, as ComEd failed to provide enough inddion on a decrease in kWh usage to change
the rate formula. We affirm the Commission's omggarding billing determinants in setting
ComEd's rate.
7163 Cost Allocation
164 ComEd next argues that the Commission erréd order in this rate case because it
continues to refuse ComEd's proposed new allocatiethodologies from the 2011 Rate Case.
In the 2011 Rate Case, ComEd proposed new methgidsltor allocating two categories of
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shared costs: general and intangible plant castéyeal estate taxes. According to ComEd, its
methodologies were consistent with the methodokotfie FERC had used in setting ComEd's
interstate transmission rates and would have ex$ultthe appropriate recovery of the full amount
of its reasonable and prudent intrastate dist@outiosts. But, according to ComEd, the
Commission rejected ComEd's methodologies and adapethodologies inconsistent with the
FERC's which resulted in some of its costs beirgpfied” and unrecoverable because the FERC
ruled that certain costs could not be allocatedtirstate transmission, and the Commission ruled
that those costs could not be allocated to intrastestribution either. In this 2012 Rate Case,
ComEd was required to submit a rate filing thatfoomed with the Commission's allocation
rulings in the 2011 Rate Case. ComEd again artiashe Commission's methodology for
allocating certain costs to intrastate distributariated federal and state law.

165 Asinthe 2011 Rate Case, ComEd again restethe same arguments regarding
allocation: (1) that the Commission is requiredditow the FERC's allocation methodologies
under lllinois law, specifically that section 168(0) of the Act (220 ILCS 5/16-108(c) (West
2012)) requires the Commission to set rates thaallw ComEd to fully recoveall costs related

to both interstate transmission and intrastateidigion; and (2) that the federal constitution's
supremacy clause and the filed rate doctrine a€Ctbhmmission from allocating common costs in
a manner inconsistent with the FERC's allocation.

166 We note at the outset that in our decisidhéi2011 Rate Case, in addressing these same
allocation arguments, we held generally that Corfitad not met its burden of proving that the
Commission violated either federal or state lavacied unreasonably in its allocation of general
wages and plant costs [and] real estate tax€ommonwealth Edison C&014 IL App (1st)
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1228609 61. Thus, to this extent, relitigation of the geal issue of allocation is barred by
collateral estoppel.

167 To the extent that the specific arguments wsid¢e and federal law may not have been
actually addressed in our previous opinio€ommonwealth Edison G&2014 IL App (1st)
122860, because ComEd is raising them again, wessithem here. These specific arguments
concern: (1) section 16-108(c) of the Act; andf€leral preemption and the filed rate doctrine.
168 First, ComEd's reliance on section 16-108¢t)nly is not on point for the formula rate,
but ComEd also does not include the full text at ghrovision, misleadingly suggesting that
section 16-108(c) requires the Commission to abowtility to recoverll the costs of providing
delivery services in whatever manner suggestetidwtility. This is not the case. The full text
of section 16-108(c) provides as follows:

"(c) The electric utility's tariffs shall definedltlasses of its customers for purposes
of delivery services charges. Delivery servicealdbe priced and made available to all
retail customers electing delivery services in eagth class on a nondiscriminatory basis
regardless of whether the retail customer chodseslectric utility, an affiliate of the
electric utility, or another entity as its suppldfrelectric power and energy. Charges for
delivery services shall be cost based, stmall allow the electric utility to recover the ¢ss
of providing delivery services through its charge#s delivery service customers that use
the facilities and services associated with sugdt8uch costs shall include the costs of
owning, operating and maintaining transmission a&tribution facilities The
Commission shall also be authorized to considertidreand if so to what extent, the
following costs are appropriately included in tHeagric utility's delivery services rates
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(i) the costs of that portion of generation fa@btused for the production and absorption of
reactive power in order that retail customers ledam the electric utility's service area can
receive electric power and energy from suppliengiothan the electric utility, and (ii) the
costs associated with the use and redispatch @rgeon facilities to mitigate constraints
on the transmission or distribution system in otttiet retail customers located in the
electric utility's service area can receive elegiower and energy from suppliers other
than the electric utility. Nothing in this subsection shall be construed asating the
Commission to allocate any of the costs describ€d r (ii) that are found to be
appropriately included in the electric utility's ldesry services rates to any particular
customer group or geographic area in setting deliservices rate$ (Emphases
added.) 220 ILCS 5/16-108(c) (West 2012).

169 The Act specifies that the formula rate sbaltomputed based on a utility's actual cost, as

reported to the FERC on FERC Form 1 for the preary

"The utility shall file, together with its tariffinal data based on its most recently

filed FERC Form 1, plus projected plant additiond aorrespondingly updated
depreciation reserve and expense for the calemdatrity which the tariff and data are filed,
that shall populate the performance-based formatand set the initial delivery services
rates under the formula.” 220 ILCS 5/16-108.5(két 2012).

170 Thus, the actual costs reported to the FER@tilor year are used by the Commission to

set the revenue requirement for participatingtiggiunder the Act. See 220 ILCS

5/16-108.5(d)(1) (West 2012). ComEd does not exgiaw or why this actual cost reporting

mechanism to set rates is inadequate, and whydaha@ssion would have to take the additional
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step of ensuring its allocation methodologies aety the same as the ones used by the FERC.
171 Section 16-108.5(c) further provides: "Noghin this Section is intended to allow costs
that are not otherwise recoverable to be recovetaplirtue of inclusion in FERC Form 1." 220
ILCS 5/16-108.5(c) (West 2012). Thus, the Comrois$s not required to allow costs solely
because the costs are included at the FERC.
172 ComEd's assertion that "the Commission hies ditscretion with respect to
functionalizing common costs" is squarely refutgdhe Act. Rather, the Act directs the
Commission to determine rates "subject to a detetian of prudence and reasonableness
consistent with Commission practice and law." HR20S 5/16-108.5(c)(4) (West 2012).
Section 108.5(c)(4)(l) unequivocally directs then@nission to set forth protocols, consistent with
its own practice and law, regarding the allocattbsommon costs:

"(c) *** The performance-based formula rate apprbtag the Commission shall do

the following:
—_—
(4) Permit and set forth protocols, subject to @geination of prudence
and reasonableness consistent with Commissionigeaatd law, for the
following:
—_—
() allocation methods for common costs.”" 220 ILCS
5/16-108.5(c)(4)(l) (West 2012).

173 This is what the Commission did; it set tHecation method consistent with Commission
practice from the prior year's order. ComEd dassdispute that the Commission's allocation
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was consistent with its previous allocation.

174 ComkEd also reiterates its second allocatigaraent in this case that under the United
States Constitution's supremacy clause and therfiie doctrine, the Commission may not
allocate costs or set rates in a manner that ansistent with the FERC's cost allocations and
rates, citing tdNantahala Power & Light Co. v. Thornbyrg76 U.S. 953, 964-66 (1986),
Mississippi Power & Light Co. v. Moord87 U.S. 354, 371-73 (198&ntergy Louisiana, Inc. v.
Louisiana Public Service Comm®39 U.S. 39, 47 (2003); aigkneral Motors Corp. v. lllinois
Commerce Comm'i43 Ill. 2d 407, 420 (1991). According to Cond=loltief on appeal before
this court, "when [the] FERC has issued a TransomsSormula Rate ('TFR’) that allocates a
certain portion of common costs to transmissioantthe Commissiomustallocate the remaining
portion of those costs to distribution,” so no sasiuld possibly be trapped. (Emphasis in
original.)

175 We clarify that the filed rate doctrine does stand for the broad proposition stated by
ComEd and is not applicable in this case. Thelfise doctrine is a doctrine that merely holds
that a state agency cannot disallow recovery of GHaRBproved federal costs from ratepayers.
The FERC has exclusive jurisdiction over ratesdaltarged electric utility's interstate wholesale
customers. 16 U.S.§.824(b) (2012). Pursuant to the filed rate doetrime Commission is
preempted from disallowing FERC-approved costs fratepayers. "[A] state utility

commission setting retail prices must allow, asoeable operating expenses, costs incurred as a
result of paying a FERC-determined wholesale gricBantahalg 476 U.S. at 965. Once the
FERC files a rate, that rate must be passed thrmugtiepayers and state agencies cannot disallow
this cost. The filed rate doctrine concerns ohby/passing through of federal costs to retail rates
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It operates as a bar against state agencies "tigibpnly federal wholesale costs by disallowing
recovery of FERC-approved costs from ratepayers. th& United States Supreme Court
explained, "a State may not exercise its undoujotestiction over retail sales to prevent the
wholesaler-as-seller from recovering the costsaying the FERC-approved rate Nantahala

476 U.S. at 970. See al&eneral Motors Corp.143 Ill. 2d at 420 (explaining that the filedeat
doctrine "protects distributors from the trappirfguolesale costs”). The Court pointed out
however, as many filed rate doctrine cases haverebg, that "an increase in FERC-approved
wholesale rates need not lead to an increasedil rates" because the company may experience
savings in other areas which offset this FERC irateease. Nantahala 476 U.S. at 967.

176 The filed rate doctrine does not stand fomptfoposition that a state agency must approve
all remaining costs beyond FERC interstate transionscosts and allocate these costs to intrastate
distribution, as argued by ComEd. As explainedhgyCommission, the FERC-approved
transmission costs are set forth in FERC-approatssrand FERC-filed tariffs, which are in fact
already "passed through" to ComEd's customers glhrawseparate line-item charge on their
monthly bills. ComEd makes no reply to this facthe filed rate doctrine was not violated by the
Commission and simply is not implicated here.

177 Asthe Commission argues, the cases citecbyEd are distinguishable because they
involve passing the cost of wholesale power thraogietail rates to allow a distributor to recover
its federal wholesale costs, and not the allocatiozosts between transmission and distribution.
None of ComEd's citations involve allocation ofeirstate and intrastate delivery costs within the
same utility company.

178 We further determine and highlight the faet the different allocation methodologies
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were a result of ComEd's own choice. ComEd argueesust give deference to the FERC's
allocation methodologies pursuant to the Supren@ayse of the United States Constitution, but
in fact ComEd urged those methodologies at the EERCour decision in the 2011 Rate Case,
where ComEd first urged the change in allocatiothimdology, we noted evidence by ComEd that
it filed documents with the FERC in which ComEda#ted a greater percentage of its costs of
general wages and plant, including real estatestagelistribution, thereby reducing the price for
the electricity ComEd sold to out-of-state purchaseaCommonwealth Edison C&014 IL App
(1st) 1228601 61. Thus, ComEd sought the different methodoleily the FERC for allocating
interstate transmission costs. As the Commisswntg out, ComEd was well aware of the
existing allocation methodology for rate-settinghwthe Commission. As the Commission aptly
argues:
"That ComEd elected to urge an allegedly diffeimdt allocation method at the FERC to
allocate transmission costs attributable to thergtate jurisdiction does not control or
otherwise limit the Commission's authority to indegently establish the portion of
common costs attributable to the lllinois juriséiat If ComEd had concerns that
allegedly incompatible cost allocation methods wlaubt allow it to fully recover costs
allocated between the two regulatory jurisdictiaghen it should have applied its
long-standing Commission-approved cost allocatiethmdologies to allocate interstate
transmission costs in proceedings at the FERC."
179 ComkEd itself could have ensured consistenh@aetiogies by urging methodologies with
the FERC that were consistent with the Commissimethodologies instead of urging the
adoption of different methodologies. We thus €jahat we reject ComEd's claim of error by the
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Commission as a result of Com Ed's own selectianethodologies it urged with the FERC for
allocation of common costs.

180 To the extent that ComEd argues that errall@cation methodologies is shown based on
a different record in this case, litigation of tdcation issue is not barred; however, we hoid th
ComEd has again failed to sustain its burden ofipgothe Commission's findings and
determination were in error. Though ComEd repépteiterates that some of its general and
intangible plant costs and real estate tax cost&tepped,” ComEd still does not shed light on the
amount of those trapped costs. The CommissiontegleComEd's proposal to use the "wages
and salaries" allocator for general and intangidat costs, as ComEd had urged the FERC to
adopt in its operative transmission formula ratdnder the wages and salaries allocator, the
percentage of total wages going to personnel pinogidnd supporting interstate transmission
services versus intrastate distribution servicesmayzed. Instead, according to ComEd, the
Commission "used several different methodologiesfiocating different aspects of G&l Plant.”
In its briefing on appeal in this case ComEd dagsemnplain the various methodologies used by
the Commission for general and intangible plantsaad instead cites to the Commission's order
in the 2011 Rate Case. The Commission's 2011 @ase order explained that the current
allocation approach was a combination of generattianal allocators and direct assignment, but
ComEd proposed to use a single generic functidiadator based on wages and salaries,
allegedly to be consistent with the FERC. The Cdagsion noted however, as argued by the
CUB and the City of Chicago, that ComEd reliedwan FERC decisions from 1978 and 1988 and
that "there is no change with respect to the FEREC might have arisen since the Commission's
decision in Docket 10-0467 that would justify a stalmtial increase in the distribution revenue
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requirement under the Formula Rate Plan." The Cissian found that "ComEd points to no
fact in its argument indicating that there actuadlguch a 'trapping' between the two jurisdictibns
ComEd again provides no information regarding whatamount of allegedly trapped costs is or,
indeed, if there ianydifference in general and intangible plant costdauthe differing allocation
analyses.

181 Regarding real estate taxes, the Commissjected ComEd's proposal to use a "net plant
allocator," as the FERC had done, adopting theqeeg method of ComEd. The net plant
allocator, according to ComEd, reflects the rematavels of investment in interstate transmission
versus intrastate distribution. Instead, the Cossioin used the prior method of allocating real
estate taxes based on an analysis of ComEd's exreiscon general communication equipment.
This was the method previously endorsed by ComEdmEd does not provide any dollar
amount "trapped" figure or even a purported peagmndf allegedly "trapped” costs. Regarding
support in the record, ComEd again merely citdh@éacCommission's order in the 2011 Rate Case.
But the Commission's order recites that, based@nkzi's own review of the prior allocation
methodology for real estate taxes in the 2010case (Docket No. 10-0467), it "proposed a
refinement in the methodology that better syncé WERC and provides a more reasonable
portrayal of the overall relationship between tinestment made in transmission and
distribution." There is no indication of any adtaalculation or proof of any alleged trapped
costs. At best, we merely have ComEd's asseti@nttnow believes differing methodologies
for the allocators are better.

182 We cannot discernahy amount of costs is "trapped" as ComEd argues. wiVaot

scour the record to attempt to find what thosescast. The appellant "has the burden of showing
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error; any doubt arising from incompleteness ofrdeord will be resolved against the appellant.”
People v. Kirkpatrick240 Ill. App. 3d 401, 406 (1992). ComEd hasntt&iled to sustain its
burden on appeal. We therefore affirm the Commissiorder.
183 2011 Rate Case Expenses
184 Finally, ComEd argues that the Commissioadein not granting its attorney fees and
expenses for the 2011 Rate Case as one of itsindbis rate formula under the Act in this rate
case. Except for $200,000 paid as a statutonyfiilee, the entirety of ComEd's 2011 Rate Case
expenses, $1,544,161, was disallowed. As thigissncerns the fees and expenses for the 2011
Rate Case, we are addressing this issue for dtdifime.
185 "lllinois courts have allowed utilities to oa@r rate case expense because '[t|he costs
incurred by a utility to prepare and present a case are properly recoverable as an ordinary and
reasonable cost of doing businessPéople ex rel. Madigan v. Illinois Commerce Comra0il
IL App (1st) 1017769 13 (quotingCentral Illinois Public Service Co. v. lllinois Conerce
Comm'n 243 1ll. App. 3d 421, 432 (1993) (citifigu Page Utility Co. v. lllinois Commerce
Comm'n 47 1ll. 2d 550 (1971)). Section 16-108.5(c)(4)fEovides that rate case expenses are
properly recoverable through the EIMA performanesdd formula rate and that the Commission
is empowered to:
"(4) Permit and set forth protocols, subject teetedmination of prudence and
reasonableness consistent with Commission praatiddaw, for the following:
p—_—
(E) recovery of the expenses related to the Comomgsoceeding under
this subsection (c) to approve this performancetdsrmula rate and initial rates
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or to subsequent proceedings related to the forrputevided that the recovery

shall be amortized over a 3-year period; recovésxpenses related to the annual

Commission proceedings under subsection (d) of3biion to review the inputs

to the performance-based formula rate shall beresqeband recovered through the

performance-based formula rate[.]" 220 ILCS 5/08-5(c)(4)(E) (West 2012).
186 Pursuant to section 16-108.5(c)(4)(E), Condegiested that it be allowed to recover
$1,544,161 for expenses in the 2011 Rate Casetio88e229 of the Act now requires that the
Commission "specifically assess the justness abreableness of any amount expended by a
public utility to compensate attorneys or techneglerts to prepare and litigate a general rate cas
filing." 220 ILCS 5/9-229 (West 2012). In integbing this relatively new section of the Act, in
People ex rel. Madigan v. lllinois Commerce Comr0i1 Il App (1st) 101776, we held that,
while the Commission previously only needed to msiki#cient findings to allow for informed
judicial administrative review under section 10-@9fiii) (220 ILCS 5/10-201(e)(iii) (West
2008)), section 9-229 created a requirement forerspecific findings. We held that by requiring
the Commission to "specifically assess the justaadseasonableness” of "any amount” paid by a
utility for legal and expert fees and to "expresaiiglress” this issue in its order, the Act mandated
a more detailed finding than what was previouslyagally required of the Commission.
(Internal quotation marks omitted.People ex rel. Madigar2011 Ill App (1st) 101778] 47.
187 ComkEd argues, however, thaMadiganthis court "did not identify what evidence would
be sufficient to satisfy the evidentiary standardlhis argument is not well-grounded. The
Commission's order in this 2012 Rate Case alsoalichdopt a "new" or "erroneous" evidentiary
standard as ComEd contends. Both a prior ordérdZommission in another rate case in which
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ComEd was a party and the decision by this couPeiople ex rel. Madigaprovided the
applicable standard. To this point, we quote agtle the Commission's detailed explanation of
the evidentiary standard regarding approval of cate legal fees and expenses as follows:

"In Docket 10-0467, a ComEd rate case, the Comaonsaildressed the issue of
what evidence satisfies the requirements in Se@i2R9 of the Public Utilities Act. This
Commission concluded that the parties should adioeitee well-established body of case
law on the subject, which, very generally, requpesof of what services were performed,
the necessity for those services, and proof theatates at issue for the services are
reasonable for the services performed. The Conmnisdso concluded that a rulemaking
should commence, which should have placed all coedeparties, including ComEd, 'on
the same page' regarding that body of law. Innhlamaking proceeding, an extensive
amount of information as to the documentation ihagquired by the body of law that was
cited in the Docket 10-0467 Order was providedlitofahe parties, including ComEd.
Docket 10-0467, Final Order of May 24, 2011 at ] {8ocket 11-0711, generally,
regarding the rulemaking and regarding what thaltylad law requires.

With regard to attorney's fees, in that Order tben@ission noted that accountants
do not necessarily know what lawyers do or shoeldiding on behalf of their clients.
Docket 10-0467, final Order of May 24, 2011, at 8This determination on the part of the
Commission should have made it obvious to all efghrties, including ComEd, that
merely tendering information in discovery, but placing it in the evidentiary record, does
not satisfy the legal requisites in the applicdindy of law regarding attorney's fees. Tr.
129. This is true because when there is no evaehrecord, the Commission has no
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evidence upon which it can determine that the cage expenditures were just and
reasonable, as required by Section 9-229 of théidPublities Act.

Subsequent to the final Order in Docket 10-046Menember 9, 2011 the lllinois
Appellate Court ruled in a matter involving anothélity that, in order to satisfy Section
9-229 of the Act, the party seeking attorney's fa&s expert witness fees must provide
evidence that specifies: (1) the services perfdir{® by whom they were performed;
(3) the time expended; and (4) the hourly rate@ddr In that decision, the lllinois
Appellate Court cited the very same body of casetteat the Commission Order in Docket
10-0467 referred to above. The Appellate Coum tfeenanded the matter to the
Commission for a determination based upon theserieti People ex. rel. Madigan v.
lllinois Commerce Comm2011 Ill. App. (1st) 101776, at 24-26 *** (IlApp. 1st Dist.
2011) gicl. Atthat point in time, this Commission becarmaquired to follow the body of
law cited in the Appellate opinion and in the fi@ider in Docket 10-0467 [footnote 9]
Notably, even a cursory examination of the bodgasfe law cited in the final Order in
Docket 10-0467 and iReople ex. rel. Madigartited above, would reveal that what is
necessary to satisfy that body of law is eviderscwavhat the lawyers and expert
witnesses did, in the case file, for the trierautfto view, in order to make a decision based
on that evidence. See, e@ity of Chicago v. Illl. Commerce Comm87 Ill. App. 3d 468,
469-472 *** (1st Dist. 1989)Johnson v. Thoma842 [I]ll. App. 3d 382, 400-404 *** (1st
Dist. 2003);Guerrant v. Roth334 Ill. App. 3d 259, 267-73 *** (1st Dist. 20Q2)/atson v.
South Shore Nursing and Rehabilitation Ceng€12 IL App. (1st) 103730, 12-14 ***."
Commonwealth Edison Gdll. Comm. Comm'n, Docket No. 12-0321 (Order D&@,
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2012) at pp. 53-54.
188 The Commission also noted in its order, inirfote 9, that "[0]f course, even before the
Appellate Court decision, the attorneys were reglio follow the very specific requirements in
the code of ethics for attorneys. See S. Ct. Rille Rule 1.5 of the lllinois Rules of
Professional Conduct of 2010 provides, in releyznt, the following:

"(@) A lawyer shall not make an agreement forygeaor collect an unreasonable
fee or an unreasonable amount for expenses. Ttarsdo be considered in determining
the reasonableness of a fee include the following:

(1) the time and labor required, the novelty arffiadilty of the questions involved,
and the skill requisite to perform the legal seevcoperly;

(2) the likelihood, if apparent to the client, tiia¢ acceptance of the particular
employment will preclude other employment by theyar;

(3) the fee customarily charged in the locality $onilar legal services;

(4) the amount involved and the results obtained,

(5) the time limitations imposed by the client grthe circumstances;

(6) the nature and length of the professional i@iahip with the client;

(7) the experience, reputation, and ability of llweyer or lawyers performing the
services; and

(8) whether the fee is fixed or contingent.

(b) The scope of the representation and the base&eof the fee and expenses for
which the client will be responsible shall be conmicated to the client, preferably in
writing, before or within a reasonable time aftemenencing the representation, except
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when the lawyer will charge a regularly represemiezht on the same basis or rate. Any
changes in the basis or rate of the fee or expeshsdisalso be communicated to the client.”
lll. R. Prof. Conduct R. 1.5 (eff. Jan. 1, 2010).
189 Thus, even before the decisioeople ex rel. Madigarthe lllinois Supreme Court Rules
of Professional Conduct set forth factors concermvhat would be considered in determining the
reasonableness of attorney's fees, including the éind labor required and the fee customarily
charged in the locality for similar legal services.
190 Instead of following the guidance that wawjgled by both the Commission and this court
regarding the inclusion of fees in setting the nexerequirement and rate, ComEd apparently
approached the proceedings in this 2012 Rate Gadmiainess as usual,” when both the
Commission and this court have clearly stated otiser.
191 ComEd's evidence in support of its 2011 Ratedegal expenses consisted entirely of the
testimony of Martin Fruehe, the manager of ComEsl/enue policy department and a one-page
spreadsheet showing $1,979,831 in expenses f@0ttie Rate Case, adjusted to exclude $410,000
as a year-end accrual to be amortized and reflect€dmEd's 2012 reconciliation case, which
then yielded $1,544,16, or $523,633 amortized avhiree-year period. The spreadsheet
indicated only totals and various entities. Regmydhe spreadsheet, the Commission found as
follows:
"[T]he evidence that ComEd presented regardingtheunt of rate case expense that it is
requesting, $1,544,161, is a scant one-page spreeitthat merely lists totals and various
entities. ComEd. Ex. 3.9. There is no proof ashat these entities did to earn their
fees, and no proof as to what time was expendeal t the rates charged consumers for
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various persons or entities, not to mention theoeableness of those rates. This
document does not even mention what law firms \pard. In fact, this document does
not even establish that the services were perfoimednjunction with any particular
proceeding. Id., Tr. 165-66166. There are noicesin the record from any of the
entities on ComEd Ex. 3.9. Tr. 166.
—_—
The Commission additionally notes that it appelaas $everal of the items listed on
ComEd Ex. 3.9 appear to be improperly included logad expenses. *** Overhead
costs, generally, are not recoverable under thg bbdase law concerning expert witness
fees and attorney's fees that govern hekehnson v. Thoma842 Ill. App. 3d 382,
402-04 *** (1st Dist. 2003), noting that routineariges are included in overhead and
therefore not recoverable as a cost of litigats®me alsdarris Trust & Savings Bank v.
American National Bank & Trust CA&30 Ill. App. 3d 591, 599 *** (1st Dist. 1992)In
fact, ComEd Ex. 3.9 does not state what services performed by these entities.”
Commonwealth Edison Gadll. Comm. Comm'n, Docket No. 12-0321 (Order D&@,
2012) at pp. 54-57.
192 The Commission found that the only evidenganding the rate case expenses was
Fruehe's testimony, but the Commission found thaglfe's testimony "does not even approach
establishing the justness and reasonableness $11544,161 of fees that ComEd seeks to include
in rates.”
193 We agree. Fruehe testified that ComEd redesaeh invoice that it received for the
amounts listed on the spreadsheet for accuracyemsnableness. Fruehe testified that in his
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opinion ComEd's 2011 Rate Case expenses were flydeurred and reasonable. Fruehe
based his opinion on his familiarity with ComEderaase expenses for the past several rate cases,
including flat fee arrangements used in 2011, dbagehis working relationship with Exelon
Business Services Company attorneys responsibleefyotiating fee arrangements. Fruehe
testified that the ComEd attorneys "are always ilogkor innovative proposals and methods to
reduce costs and who ensure that outside coungelther service providers are responsive to that
goal."

194 Such testimony does nothing to assist the dssion in determining whether specific
amounts expended for attorney fees were just aagbrable. Based on the extremely vague
testimony by ComEd in this case regarding the Rate Case expenses and legal fees, we have
no difficulty determining that the Commission cattg concluded that it could not "assess the
justness and reasonableness of any amount expbptd€dmEd "to compensate attorneys" for its
2011 Rate Case filing. 220 ILCS 5/9-229 (West 301Zhe evidence proffered by ComEd
before the Commission regarding its attorney femsdhot inform anyone of the "justness and
reasonableness” of its fees. There was no evidehtespecific amounts in fees, what each
amount was for, the amount of time that was expantthe rates charged, or the reasonableness of
those rates. Fruehe's testimony did not establisdt law firms were paid or that the services
were performed in any particular proceedings.

195 ComkEd argues that the Act mandates that ontigty establishes arima faciecase that
certain costs are reasonable, the Commission nmagr'apon a hearing concerning the prudence
and reasonableness of the costs incurred by tiitg,itind that during the hearing "each objection
[to the reasonableness of costs] shall be statédpatrticularity and evidence provided in support
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thereof, after which the utility shall have the oppnity to rebut the evidence." 220 ILCS
5/16-108.5(d) (West 2012). But here the "eviderafdées presented is a far cry frorprama
facieshowing of reasonableness of fees and expensesre Was essentiallyo evidence
concerning the actual fees. Thus, there was raeace of particular fees to even object to with
any particularity.

196 ComkEd also argues that its fees and expeheakihave been allowed because no party
challenged its fees and expenses as unreason8iewe are unpersuaded by the fact that the
Commission's staff investigated the attorney's &wbexpenses at issue and agreed that the fees
and expenses were reasonable. Nothing in the rAgides that the Commission's staff's
recommendations are to be given any weight onigbige, either by the Commission or by us on
review of the Commission's order. The Act spealficprovides that the Commission must hear
and decide the prudence and reasonableness of £2&ILCS 5/16-108.5(d) (West 2012). The
Commission determined that the record was devoidfofmation establishing that payment to the
entities was just and reasonable. We review drdyGommission's determination and the
evidence it relied on before it. We agree with@wenmission's findings and conclusions which
are consideregdrima facietrue and the Commission's decision which is comeutigrima facie
reasonable. ComkEd failed to carry its burden obpto rebut thesprima faciefindings and
decision. See 220 ILCS 5/10-201(d) (West 2012).

197 We are also unpersuaded that the Commissied er refusing to allow ComEd an
opportunity to "supplement” the evidentiary recbydintroducing evidence of fees after the fact.
Before the Commission issued its final order, Corhid filed a motion to supplement the record
to introduce discovery materials in response taiests from the Commission's staff which,
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according to ComEd, "included 221 pages of invoaras other documents supporting the
reasonableness of ComEd's expenses, and an dffidaich declared that ComEd's costs of
litigating the 2011 Rate Case were reasonable.'& Att expressly provides:
"The Commission's determinations of the prudenckraasonableness of the costs
incurred for the applicable calendar year shalifed upon entry of the Commission's
order and shall not be subject to reopening, reeation, or collateral attack in any other
Commission proceeding, case, docket, order, rutegulation, provided, however, that
nothing in this subsection (d) shall prohibit atpdrom petitioning the Commission to
rehear or appeal to the courts the order pursoahgetprovisions of this Act." 220 ILCS
5/10-201(d) (West 2012).
198 ComEd argues that it moved to supplementeterd before the final order, but nothing in
the Act requires reopening the proofs after theihgdad already concluded. We note that,
generally, a decision to reopen the proofs is dismnary. Seé-Tech Computer Services, Inc. v.
Soo Hog 254 Ill. App. 3d 392, 402 (1993) (the decisiomgopen a case to allow the introduction
of additional evidence rests within the discretodrthe trial court). ComEd was given a full and
fair opportunity to present its evidence. As tl@wrnission found, "ComEd was afforded ample
opportunity to present evidence on the subjectchdise to present virtually no evidence on the
subject.” As the administrative law judges poirdeti ComEd provided the Commission with no
explanation as to why it could not have presertiesidvidence at the evidentiary hearing.
199 Furthermore, the administrative law judgesenggd the documents ComEd sought to
enter into the record in its motion to supplemerd Bound that many of the documents do not
establish what services were actually performed@duded impermissible overhead expenses,
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and many entries were unrelated to the 2011 Rate @ad instead related to other matters.
1100 We therefore affirm the portion of the Consiua's order allowing only $200,000 paid as
a statutory filing fee in costs and denying the aerder of fees and expenses sought by ComEd.
1101 CONCLUSION

71102 We find that ComEd did not meet its burdeshafwing error in any of the contested
rulings. The billing determinants and cost allamategal issues in this appeal have already been
determined in the 2011 Rate Case, and we followopurion inCommonwealth Edison Co. v.
lllinois Commerce Comm12014 IL App (1st) 122860. Relitigation of themteof those legal
issues is barred by collateral estoppel. Regarthiadactual findings, ComEd has failed to
sustain its burden of rebutting thema faciepresumption that the Commission's factual findings
are correct. ComEd also has not shown error ilfCdramission’s ruling denying the 2011 Rate
Case expenses. Accordingly, we affirm the Commissiorder.

1103 Affirmed.
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