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OPINION
11 In this interlocutory appeal we consider theggwn of whether an individual who is
subject to the provisions of the Sexually Violertsdns Commitment Act (the SVP Act) (725
ILCS 207/1et seq. (West 2008)) has a right to issue a subpoenadeafprobable cause hearing
under the SVP Act. The trial court certified tllldwing question pursuant to lllinois Supreme
Court Rule 308 (eff. Feb. 26, 2010): “Does the@ogslent under the Sexually Violent Persons
Commitment Act, 725 ILCS 20& seq., have a statutory or constitutional right to essu

subpoenaluces tecum prior to a probable cause hearing held pursuaBSettion 30 of the Act?”
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12 We granted leave to appeal pursuant to llli&eisreme Court Rule 308 (eff. Feb. 26,
2010). For the reasons that follow, we answertréfied question in the affirmative because
we find that under the SVP Act a respondent hdatatery right to issue a subpoethaces

tecum prior to a probable cause hearing.

13 BACKGROUND

14 On May 9, 2013, the State filed a petition sggkespondent’s commitment pursuant to
the SVP Act. Respondent had been serving a péiaitgisentence for crimes he committed in
the mid-1990s, and he was eligible for release filoenlllinois Department of Corrections
(IDOC) on May 16, 2013. Attached to the State'stipm was an evaluation of respondent
prepared by Dr. Deborah Nicolai. Dr. Nicolai recoended that respondent be committed as a
sexually violent person (SVP) under the SVP Ackeblagpon her determination that it was
substantially probable that respondent would enga@&ure acts of sexual violence unless he
received clinical intervention. Her recommendatiaas based upon her finding that respondent
suffered paraphilia not otherwise specified (NG®8kually attracted to nonconsenting females,
and personality disorder NOS, antisocial features.

15 A probable cause hearing was scheduled forMag013. At the hearing, respondent
waived his right to have a hearing within 72 haassprovided by the SVP Act, and the hearing
was thereafter continued on two occasions untilusug@3, 2013. On July 11, 2013, respondent
served a subpoermaices tecum upon Dr. Nicolai and her employer requesting ates, testing
data, and interview booklets that were used byNoolai when evaluating respondent. The
requested material was to be returned to respofgyehily 24, 2013 in advance of the probable
cause hearing.

16 On July 17, 2013, the State filed a motionuasi respondent’s subpoena, arguing that
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respondent had no statutory or constitutional sgbtissue a subpoedaces tecum prior to the
probable cause hearing. On August 16, 2013, idlecturt granted the State’s motion to quash
because the court was not persuaded that respamaigeither statutory or constitutional rights
to issue a subpoermiaces tecum prior to the probable cause hearing.

17 On motion of respondent, the trial court cextithe above question pursuant to lllinois
Supreme Court Rule 308 (eff. Feb. 26, 2010). Wenald the appeal.

18 ANALYSIS

19  When reviewing certified questions of law parsito lllinois Supreme Court Rule 308
(eff. Feb. 26, 2010), the appellate court apphesie novo standard of reviewlnre

Commitment of Weekly, 2011 IL App (1st) 102276, § 36. Here, we are dtkeanswer the
following certified question: “Does the respondantler the Sexually Violent Persons
Commitment Act, 725 ILCS 20& seq., have a statutory or constitutional right to essu
subpoenaluces tecum prior to a probable cause hearing held pursua8etdion 30 of the Act?”
110 Under the SVP Act, a sexually violent persa@y fme committed to the custody of the
Department of Human Services for control, care, taeatment until such time as the person is
no longer a sexually violent person. 725 ILCS 20{4) (West 2008). A sexually violent
person is “a person who has been convicted of aadigxiolent offense, has been adjudicated
delinquent for a sexually violent offense, or hasitbofound not guilty of a sexually violent
offense by reason of insanity and who is dangebegause he or she suffers from a mental
disorder that makes it substantially probable thatperson will engage in acts of sexual
violence.” 725 ILCS 207/5(f) (West 2008).

111 Section 30 of the SVP Act provides that a abtd cause hearing must be held within 72

hours after a petition is filed for those resporndém custody, and within "reasonable time after
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the filing of the petition” for those respondergteased from custody:
"(b) Whenever a petition is filed under Sectionof%his

Act, the court shall hold a hearing to determinestlier there is

probable cause to believe that the person namimipetition is a

sexually violent person. If the person named ingéiion is in

custody, the court shall hold the probable causeiing within 72

hours after the petition is filed, excluding Saays, Sundays and

legal holidays. The court may grant a continuarfadde probable

cause hearing for no more than 7 additional days tipe motion

of the respondent, for good cause. If the persomedan the

petition has been released, is on parole is on atandsupervised

release, or otherwise is not in custody, the cshatl hold the

probable cause hearing within a reasonable tinee &fé filing of

the petition. At the probable cause hearing, thetcshall admit

and consider all relevant hearsay evidence."

725 ILCS 207/30(b) (West 2008).
112 Section 20 of the SVP Act provides that SMbteedings are civil in nature and are
controlled by provisions of the civil practice lamless the SVP Act provides otherwise: "The
proceedings under this Act shall be civil in natufidne provisions of the Civil Practice Law, and
all existing and future amendments of that Law Isfyably to all proceedings hereunder except
as otherwise provided in this Act." 725 ILCS 2@¥(2Vest 2008).
113 The Civil Practice Law allows subpoenas tesbaed in pending cases (735 ILCS 5/2-

1101 (West 2008)) and discovery to be conductexsban as all the defendants have appeared in
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the matter (lll. S. Ct. R. 201(d) (eff. Jan. 1, 2P1

114 Section 25 of the SVP Act guarantees respaadea right to an attorney, right to
present witnesses, and right to cross-examine gsgeat all hearings under the SVP Act. See
725 ILCS 207/25(c) (West 2008).

115 Respondent argues that he has an expregestaight to issue a subpoena prior to his
probable cause hearing. SVP proceedings areicinéture and follow the provisions of civil
practice law. 725 ILCS 207/20 (West 2008). Resleon argues that because the Civil Practice
Law allows subpoenas to be issued in pending ¢@8&sILCS 5/2-1101 (West 2008)) and
discovery to be conducted as soon as all defentiantsappeared in the case (lll. S. Ct. R.
201(d) (eff. Jan. 1, 2013)), he is entitled totladl rights provided by the civil practice law,
including the right to issue a subpoena in his pandase prior to the probable cause hearing.
He further argues that there is no express conmanyision within the SVP Act.

116 The State argues that the legislature di¢domtemplate a respondent's right to issue
subpoenasduces tecum prior to the probable cause hearing since thegir@bcause hearing is to
be held within 3 days, but no more than 10 day#hefetition being filed. Such a short time
frame, the State argues, would not allow for therreof subpoenaed material. Therefore, the
State argues that the legislature did not intendefspondent to have the right to issue a
subpoena prior to the probable cause hearing.

117 Atoral argument, the State conceded thas@orelent has the right to call withesses at
the probable cause hearing pursuant to sectiori 2 GVP Act, and that this may require the
issuance of a subpoena in order to have an ungillitness appear at the hearing.
Nevertheless, the State argued that while the refgrd may have a right to issue a subpoena

before the probable cause hearing, he has no pormémg right to receive the subpoenaed
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materials due to the timing provisions in the SV, Avhich require a probable cause hearing to
take place within 72 hours. According to the Stateubpoenaed party would not be able to
comply with the subpoena and produce the requelsteniments within three days and before the
probable cause hearing is held. Therefore, thie @tgued that the legislature did not
contemplate that respondents would have a rigisstee a subpoena and receive the requested
documents prior to the probable cause hearing.dd\eot find this argument persuasive.

118 The fundamental rule of statutory constructsoio ascertain and give effect to the intent
of the legislature People v. Dabbs, 239 Ill. 2d 277, 287 (2010). The most reliabldigator of

that intent is the plain and ordinary meaning ef ldmguage of the statute itselfl. "A court

may not depart from the plain language of the stadnd read into it exceptions, limitations, or
conditions that are not consistent with the explegislative intent."In re Commitment of

Trulock, 2012 IL App (3d) 110550,  37.

119 Proceedings under the SVP Act are governetebgivil practice law unless a contrary
provision is found in the SVP Act. 725 ILCS 207(2Uest 2008). Civil practice law provides
parties with the right to issue subpoenas in pandases. 735 ILCS 5/2-1101 (West 2008).
Therefore, to answer the question before us, we lnak to the SVP Act to determine if there
are any provisions restricting the right of respamtd to issue subpoenas prior to the probable
cause hearing. We have examined the statute meh¢hdi provisions restricting the right of
respondents to issue a subpoena pursuant to cidtipe law, and the State has not cited any
authority to suggest otherwise. Here, the plainglege of the SVP Act gives a respondent the
right to issue a subpoena in the pending case antsao civil practice law.

120 We find the case o re Detention of Hardin, 238 Ill. 2d 33, 41 (2010), instructive

There, the issue was whether the State had atdgiggpeal a finding of no probable cause under
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the SVP Act.Hardin, 238 lll. 2d at 39. The parties acknowledged thate was no provision

for an appeal by the State expressly providedrfané SVP Act.ld. However, our supreme
court found that where the SVP Act does not prowiierwise, we must look to the civil

practice law.ld. at 41 ("Thus, the Act is not silent about theleaple appellate rules***, but
rather directs us to consider the applicable @ralvisions.”). Pursuant to civil practice law, the
supreme court determined that the State did haightto appeal a finding of no probable cause.
Id. at 43 ("[W]e hold that the appellate court hasspliction to decide the merits of State appeals
from findings of no probable cause in SVP procegslif).

121 Similar taHardin, here there is no provision in the SVP Act contggrthe issuance of
subpoenas. Since the statute itself providescilihipractice law governs unless there is a
contrary provision contained in the SVP Act, welfthat the civil practice law governs and
respondent has a right to issue his subpo@&nalock, 2012 IL App (3d) 110550, § 37 ("A court
may not depart from the plain language of the stadnd read into it exceptions, limitations, or
conditions that are not consistent with the explegislative intent."). Therefore, we conclude
that respondents subject to proceedings under\fReA®t have a right to issue subpoenas prior
to the probable cause hearing.

122 Inregards to the State’s argument that ptomluof documents responsive to a subpoena
duces tecum would prove difficult given the time frame in whi@a probable cause hearing must
be held under the SVP Act, we note that pursuatitea&VP Act and the Civil Practice Law, the
subpoenaed party may raise an objection to theosugpoluces tecum before the trial court. At
that time, the trial court, based on the factdefdtase before it and civil practice law, may
decide whether it will enforce the subpoena or peacwith the probable cause hearing without

the subpoenaed material. 735 ILCS 5/2-1101 (WeB@8R("'For good cause shown, the court on
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motion may quash or modify any subpoena or, ircdee of a subpoena duces tecum, condition
the denial of the motion upon payment in advancthbyperson in whose behalf the subpoena is
issued of the reasonable expense of producingtamytherein specified.")People v. Mitchell,

297 1ll. App. 3d 206, 209 (1998) ("A court shoulcagt a motion to quash a subpoena if a
request is oppressive, unreasonable, or overbijoad."

123 In this case, the subpoenaed party raisedbjectmn to the subpoena before the trial
court. The sole basis for the trial court's omgigaishing the subpoexdaces tecumwas based

upon the State's assertion and the court's finhiaga respondent has no statutory or
constitutional right to issue a subpoena beforeptbbable cause hearing. We have found a
respondent does have a statutory right under thHe &3¢ to issue a subpoena before the probable
cause hearing. Accordingly, the issue of whethaaréicular subpoena request should be
guashed is governed by the civil practice law dra$¢ issues can be resolved by the trial court
based on the facts of each case.

124 Given our finding that respondents have atstat right to issue a subpoedaces tecum
prior to a probable cause hearing, we need noeaddhe parties' arguments regarding a
constitutional right to issue a subpoena prioh®grobable cause hearing.

125 CONCLUSION

126 For the above reasons, we answer the certjiedtion in the affirmative and find that a
respondent has a statutory right to issue a sulamhess tecum prior to a probable cause
hearing under the SVP Act, and we remand this migttdurther proceedings consistent with
this opinion.

127 Certified question answered; remanded.



