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PRESIDING JUSTICE ODEN JOHNSON delivered the judgment of the court,

with opinion.

Justices C.A. Walker and Tailor concurred in the judgment and opinion.

OPINION

The City of Chicago (City), a defendant and the sole appellee in this appeal, filed a
motion in the trial court seeking an order dismissing the case against it with prejudice. The trial
court granted the City’s motion on September 9, 2021. In its order, the trial court quoted Justice
Mikva, who had written on behalf of a unanimous appellate court: “It is absolutely law of the
case that the plaintiffs have no right to receive—and that neither the City nor the Funds have
any obligation to provide—any additional monetary contributions or to guarantee affordable
healthcare.” Underwood v. City of Chicago, 2020 IL App (1st) 182180, 1 53 (Underwood I11).
Then-appellate court Justices Cunningham and Connors concurred.

On this appeal, the issue is whether the trial court erred in dismissing plaintiffs’ claims
against the City seeking additional money and guarantees of health care. For the reasons

discussed below, we affirm.
BACKGROUND
|. The Parties

Plaintiffs” sixth amended complaint (complaint) is the most recent complaint filed in
this action. It alleges that plaintiffs are 337 participants in one of the four pension funds named
as defendants. In Underwood Ill, this court described plaintiffs as follows: “Plaintiffs in the
present action are past or present City employees who alleged improper diminution of pension
benefits under the Illinois Constitution, breach of contract, estoppel, impairment of contract,

and denial of equal protection.” Underwood 111, 2020 IL App (1st) 182180,  14.
2
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Underwood 111 observed that the City, the sole defendant in the present appeal,* is an
entity that had “provided its retirees with fixed-rate healthcare subsidies funded by city taxes.”
Underwood 111, 2020 IL App (1st) 182180, 1 7. However, in 1987, “the City announced that it
would stop providing the subsidies,” and this was the start of the legal troubles that eventually
led to the present suit. Underwood 111, 2020 1L App (1st) 182180, 1 9.

Regarding the four funds who are defendants but not appellees, this court has observed:

“The General Assembly created four pension funds for City employees in order to
administer and carry out the provisions of the Illinois Pension Code: (1) the

Policemen’s Annuity and Benefit Fund (Police Fund), (2) the Firemen’s Annuity and

Benefit Fund (Fire Fund), (3) the Municipal Employees’ Annuity and Benefit Fund

(Municipal Fund), and (4) the Laborers’ and Retirement Board Employees’ Annuity

and Benefit Fund (Laborers’ Fund) (collectively, Funds).” Underwood v. City of

Chicago, 2016 IL App (1st) 153613, 1 3 (Underwood I).

The taxpayers of the City finance the funds’ obligations “through a tax levy.” Underwood I,
2016 IL App (1st) 153613, 1 3. According to appellants, litigation continues in the trial court

over claims against the four funds.
I1. The 1983 and 1985 Subsidies

In 1983, the City agreed to provide fixed-rate health care subsidies to retired Chicago

police officers and firefighters. Subsequently, the Illinois Pension Code was amended to

Plaintiffs represent in their brief to this court that litigation continues in the circuit court
concerning claims against the funds. As described below in paragraph 26, the trial court granted
plaintiffs’ motion for summary judgment, in part, finding that the funds had a statutory obligation
under the 1983 and 1985 amendments to contract with one or more carriers to provide group health
insurance for all eligible annuitants. This issue is not before us on this appeal.

3
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include these subsidies. Underwood I11, 2020 IL App (1st) 182180, { 7 (citing Pub. Act 82-

1044, § 1 (eff. Jan. 12, 1983) (adding IIl. Rev. Stat. 1983, ch. 108%, | 6-164.2)).

In 1985, the Pension Code was further amended to include subsidies to retired
municipal employees, laborers, and retirement board employees. Underwood 11, 2020 IL App
(1st) 182180, 1 7.

The 1983 and 1985 “legislation contemplated that each of the funds established for
these employees”—namely, the four funds named as defendants here—*“would contract with
an insurance carrier to provide a healthcare plan for its retirees.” Underwood 111, 2020 IL App
(1st) 182180, 1 7. The funds would then *“use the monthly subsidies provided by the City
toward the premiums for such coverage.” Underwood 111, 2020 IL App (1st) 182180, 7. If
the premiums cost more than the subsidies, “the excess was to be deducted from a retiree’s
monthly annuity,” unless the retiree renounced the coverage. Underwood 111, 2020 IL App
(1st) 182180, 1 7.

I11. The Korshak Litigation

When the City announced in 1987 that it was going to stop paying these subsidies on
January 1, 1988, it also filed a lawsuit seeking a declaratory judgment that it did not have to
pay them, which became known as the “Korshak Litigation.” Underwood I11, 2020 IL App
(1st) 182180, 1 9.

Before the merits of the Korshak litigation were decided, however, the City and the
funds reached a settlement. This settlement was not a permanent solution but merely an interim
measure, designed to give the parties more time to reach a more lasting solution. However, if

they failed to reach such a solution at the end of 10 years, the settlement returned the parties to
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the same legal status that they had had on October 19, 1987, when the litigation began.

Underwood 111, 2020 IL App (1st) 182180, 1 10.

Effective August 23, 1989, the Pension Code was amended, to include the terms of this
first interim settlement, including a 10-year limit. In 1997, before the time limit in the first
interim agreement expired, the parties reached a second interim agreement, which was set to
expire on June 30, 2003. On April 4, 2003, the parties reached a final settlement. Underwood

111, 2020 IL App (1st) 182180, 11 10-12.
IV. The Underwood Litigation

On July 23, 2013, plaintiffs filed a new action against the City and the four funds, which

is the present Underwood litigation. Underwood I, 2016 IL App (1st) 153613, 1 12.

Regarding the Underwood litigation, this court has observed that plaintiffs can be
divided into “four subclasses: (1) those who retired before December 31, 1987 ***, (2) those
who retired between January 1, 1988, and August 23, 1989 ***, (3) those who retired on or
after August 23, 1989 *** and (4) those who were hired after August 23, 1989.” Underwood
111, 2020 IL App (1st) 182180, 1 14. The claims of the first and second subclasses are
“essentially moot as the parties have settled.” Underwood v. City of Chicago, 2017 IL App

(1st) 162356, 1 46 (Underwood I1).

With respect to the third and fourth subclasses, the significance of the date of August
23, 1989, is that this was the date on which the Pension Code was effectively amended to
include the terms of the first interim agreement. See Underwood I11, 2020 IL App (1st) 182180,
1 10.

This court has previously found that plaintiffs cannot “state a claim for benefits based

on the 1987, 1997, or 2003 amendments to the Pension Code because the settlements giving
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rise to those amendments were stopgap measures providing only time-limited benefits.” See
Underwood I11, 2020 IL App (1st) 182180, 1 15-16 (describing a prior trial court ruling that
was affirmed in Underwood I1); see also Underwood I11, 2020 IL App (1st) 182180, 46 (“In
Underwood I, this court agreed with the circuit court that plaintiffs could not state a claim for
coverage under the time-limited benefits provided for in the 1989, 1997, and 2003
settlements.”). This court has found that the 1983 and 1985 amendments to the Pension Code
contained no time limits and that they “protected the right to a fixed-rate subsidy” but “not a
particular quantum of buying power or level of healthcare services.” Underwood I11, 2020 IL
App (1st) 182180, 11 15-16. The right to subsidies extended to those in the third subclass, as
well as to those in the fourth subclass “who began participating before the 2003 settlement.”
Underwood 111, 2020 IL App (1st) 182180, 1 16.

V. Underwood Il and |1

In Underwood I1, the appellate court affirmed the trial court’s dismissal with prejudice
of plaintiffs’ claims for breach of contract, estoppel, impairment of contract, equal protection
and violation of the special legislation clause (Ill. Const. 1970, art. IV, § 13), leaving only
issues under the pension clause (Ill. Const. 1970, art. XIII, § 5).

In Underwood 111, which was the last time this suit was before the appellate court, we
remanded the case back to the trial court so that the trial court could consider, in the first
instance, “[w]hether the pension protection clause binds the [flunds to create or approve a
healthcare plan and administer it for the retirees’ benefit.” Underwood 111, 2020 IL App (1st)
182180, 1 50. As we noted above, litigation with respect to the funds is continuing and is

separate and apart from this appeal, which concerns the City only.

In Underwood I11, we answered the two certified questions as follows:
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“(1) plaintiffs” motion to compel each of the [flunds to provide its annuitants with a
healthcare plan was not barred by this court’s [prior] decision *** and (2) the eligibility
cutoff for City employees entitled to receive the fixed-rate subsidies is June 30, 2003,
the last day before the terms of the court-approved 2003 settlement were incorporated
by legislative amendment into the Pension Code.” Underwood 111, 2020 IL App (1st)
182180, 1 62.
125 VI. This Appeal
26 On remand, the trial court granted the plaintiffs’ motion for summary judgment, in part,
finding that the funds had a statutory obligation under the 1983 and 1985 amendments to

contract with one or more carriers to provide group health insurance for all eligible annuitants.?

127 However, the trial court further found that this obligation did not require the funds to
pay subsidies in excess of those provided for in the 1983 and 1985 amendments for any group
health insurance or group health plan. As noted above, these issues are not before us on this
appeal.

128 The City moved for an order dismissing the claims against it. In an order granting
summary judgment in favor of the City, the trial court quoted the “law of the case” language
from Justice Mikva’s opinion that we quoted in our first paragraph above. Supra 1. The trial
court then found:

“it is now the law of the case that the only obligation the City has to the annuitants is
to levy a tax sufficient to cover the subsidies provided for in the 1983 and 1985

amendments and then transfer the collected monies to the [flunds. Plaintiffs do not

2This was the question that we indicated in Underwood 11 that the trial court should address
“in the first instance.” Underwood 11, 2020 1L App (1st) 182180, § 53.
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allege, and do not contend, that the City has failed to levy the required tax or transfer

the collected monies to the [flunds.”

The trial court further found that, since the City’s sole obligation to the annuitants is to levy
the required tax and transfer the monies to the funds, and since there was no allegation that the
City was failing in this obligation, the trial court granted summary judgment for the City on
September 9, 2021. The trial court also observed that it had previously denied plaintiffs’
motion to file a seventh amended complaint. On October 8, 2021, a notice of appeal was filed
in the circuit court, and after requests for extensions of time, this case became ready for our
consideration.

ANALYSIS

On this appeal, plaintiffs challenge both the trial court’s denial of their motion to file a
seventh amended complaint and the trial court’s grant of summary judgment in favor of the

City. For the following reasons, we affirm.
I. Motion to File Another Complaint

Plaintiffs” proposed seventh amended complaint would be their eighth complaint, if
permitted, and plaintiffs argue that the trial court abused its discretion by not allowing them to
file it. An abuse of discretion occurs when no reasonable person could take the view that the
trial court took. Meier v. Ryan, 2023 IL App (1st) 211674, 1 8. In addition, a trial court’s
decision to deny leave to file an amended complaint will not be disturbed on review absent a
clear abuse of that discretion. Insurance Benefit Group, Inc. v. Guarantee Trust Life Insurance

Co., 2017 IL App (1st) 162808, 1 50.

The most important consideration is whether amendment would further the interests of

justice. Insurance Benefit, 2017 IL App (1st) 162808, | 51. Factors to consider include the
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timeliness of the proposed amendment and whether plaintiffs had prior opportunities to amend.
Insurance Benefit, 2017 IL App (1st) 162808, §51. In Insurance Benefit, for example, the
appellate court stated that it could find no abuse where the “parties had already been litigating
the matter for nearly five years” and where the facts underlying the causes of action had been
known since the inception of the lawsuit. Insurance Benefit, 2017 IL App (1st) 162808, 1 53.
In the case at bar, plaintiffs have been litigating for over 10 years, they have received
permission six times before to file an amended complaint, and the basic facts underlying this
suit have been known to them since their suit’s inception over a decade ago. Under these facts,
any reviewing court would be hard pressed to find abuse. Thus, we conclude that the trial court

did not abuse its discretion in denying their motion to amend.
I1. Summary Judgment

Plaintiffs appeal the trial court’s grant of summary judgment in favor of the City.
Summary judgment is appropriate when the record, viewed in a light most favorable to the
nonmovant, fails to establish a genuine issue of material fact, thereby entitling the moving
party to judgment as a matter of law. Zurich American Insurance Co. v. Infrastructure
Engineering, Inc., 2023 IL App (1st) 230147, 117; 735 ILCS 5/2-1005(c) (West 2022).
Summary judgment may be an expeditious manner of disposing of a lawsuit, but it should be
utilized only when the movant’s right to judgment is clear and free from doubt. Zurich, 2023
IL App (1st) 230147, §17. On appeal, a reviewing court considers de novo a trial court’s
decision to grant summary judgment. Zurich, 2023 IL App (1st) 230147, § 17.

On this appeal, plaintiffs limit their arguments to dismissal of their (1) contract and
(2) estoppel claims. Thus, the dismissal of their statutory and constitutional claims, which they

had made pursuant to the pension clause and the pension code, are not at issue.
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With respect to contract, they argue that the funds had a contract with the City as the
insurer which plaintiffs can sue to enforce. With respect to estoppel, they argue that
representatives of the City repeatedly told plaintiffs at benefit seminars that they had lifetime

health care guarantees. Based on these claims, plaintiffs seek lifetime health care from the City.

The bottom line here is that plaintiffs continue to seek money and health care
guarantees from the City, when this court has already found that they have “no right to receive”
them from either the City or the four funds. Underwood Il1, 2020 IL App (1st) 182180, { 53.
This court found: “It is absolutely law of the case that the plaintiffs have no right to receive—
and that neither the City nor the Funds have any obligation to provide—any additional
monetary contributions or to guarantee affordable healthcare.” Underwood I11, 2020 IL App
(1st) 182180, 1 53. The words “absolutely” and “no right” are unusually strong, definitive, and
unequivocal. See Underwood 11, 2020 1L App (1st) 182180, 1 53.% Based on this strong and
unequivocal finding by a fellow panel in this same case, we can find no error in the trial court’s
grant of summary judgment here. In light of our affirmance of summary judgment, there is no

need to consider whether a class action should have been certified against the City.
CONCLUSION

As citizens, we are grateful for plaintiffs’ service and empathize with plaintiffs’ desire
for affordable health care, on the one hand, and on the other hand, we understand the City’s
struggle to keep costs down in an era of declining population. However, the matter before us

is a strictly legal one where the issues have already been decided by prior panels. To the extent

3Plaintiffs in their initial brief to this court criticized the trial court for treating Justice
Simon’s decision in Underwood Il as law of the case while failing to address the much stronger
language to that effect in Underwood Il11—that the trial court had quoted in its summary judgment
order. Plaintiffs’ initial brief cites Underwood I11 twice: once to note that the trial court was reversed
in part and once to note that the Underwood I11 court was “wary of applying law of the case to bar
matters not actually decided on their merits.”

10
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that a different outcome is warranted, that is a matter for a higher court or the legislature. For
the reasons already explained above, we affirm the trial court’s grant of summary judgment in

favor of the City.

141 Affirmed.

11
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