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OPINION
11 The claimant, Mark Tolbert, worked for the emplqyePrairie Central

Cooperative. The employer operates grain elevatofg the time of the alleged

accidental injury, the claimant's job duties in@ddcleaning and maintaining grain flats,



elevators, and bins. The work environment expdkecdclaimant to significant airborne

dust particles that included dried bird droppingBhe claimant began suffering from

respiratory problems and had to quit working. Hdgtors subsequently diagnosed him
as having a lung condition, histoplasmosis, whishcaused by a fungus usually
associated with bird droppings. The claimant filadclaim under the Workers'

Compensation Act (the Act) (820 ILCS 30®ftlseq(West 2012)).

12 The arbitrator found that the claimant failed taegtimely notice of the accidental

injury to the employer and that the claimant faitegporove that his current conditions of
ill-being, which include chest pain and breathinglppems, were causally related to his
exposure to a fungus that causes histoplasmosiseatvorkplace. The arbitrator also

found that the claimant was not entitled to recowermedical expenses or temporary
total disability (TTD) benefits. The lllinois Woegks' Compensation Commission

(Commission) affirmed and adopted the arbitratdesision and made an additional
finding that the claimant failed to prove that haswexposed to histoplasmosis at his
workplace. The circuit court entered a judgmentficming the Commission's decision.

The claimant now appeals from the circuit coutd@dgment. For the following reasons,

we reverse and remand for further proceedings.

13 BKGROUND



14 The claimant testified that he previously worked tlie employer full-time from
1998 until 2008. He began working for the emploggain as a seasonal employee on
July 28, 2010. At that time, the claimant was 8érg old.

15 The claimant's medical records indicate that piaoworking for the employer in
2010, he underwent a sleep study on April 26, 2@b@, was diagnosed with positional
obstructed sleep apnea. Also, on July 9, 2010,cthEnant saw Dr. Kashyap with
complaints of daytime sleepiness. Dr. Kashyagerds indicate that the claimant had a
past medical history that included chest pain, helhds, and dizziness. The records
indicate that at the time of the examination thenshnt did not have any complaints of
chest pain. The sleep study records indicatetkigatlaimant reported getting sleepy and
tired during the daytime. Dr. Kashyap diagnoseddiaimant as having hypersomnia.

16 When the claimant began working for the employerJaty 28, 2010, his job
duties included loading train cars with grain, dumgp grain trucks, and general
maintenance, including cleaning up a grain flagimgrelevators, and grain bins. The
claimant testified that a lot of his job duties ahxed cleaning out a large grain flat that
was 660 feet by 300 feet. The flat contained afatebris, including bird droppings, and
the cleaning work produced a lot of airborne duidte claimant testified that he saw a lot
of pigeons inside the flat. He wore a dust maskenperforming his duties, and he

testified that he went through three to five duasks each workday.



17 The claimant testified that after he started wagkiar the employer in 2010, he
started feeling weak, coughing phlegm, having sewdrest pains, and suffering from
shortness of breath. Although his medical recardbcate that he had previously
suffered from chest pains, he testified that hevjmus chest pains were two years prior
to August 2010 and were not as severe. He hadeunnsikce he was 15 years old, but
testified that he did not have any previous prolslewth his lungs until working for the
employer in 2010.

18 The claimant testified that on August 26, 2010fdleweakness and numbness in
his hands and feet, as well as shortness of besaitchest pains. Therefore, he went to
the emergency room and reported his difficulty trewy and chest pains. August 26,
2010, was the last day he performed any work dimiethe employer.

19 At the arbitration hearing, the claimant present@tergency room records that
were dated September 21, 2010. The records framwvikit indicate that the claimant
reported chest pressure for the past three wesksgeh as shortness of breath and pain
that worsened with sitting up. The pain was camtstar the past three weeks. The
records state that the claimant "[h]ad similar egés of pain 2 years and had negative
stress test."

1 10 Notes written by the claimant's primary care phgsic Dr. Steven Norris, dated
September 22, 2010, indicate that the claimantrtegosteady chest pain for the past

three weeks and some shortness of breath. Drid\andered a series of tests, including



a chest X-ray, CAT scan of the chest, and a PEN. sGhe tests revealed the presence of
"two right lower lobe pulmonary nodules" and a t'llefver lobe pulmonary nodule." Dr.
Norris initially thought that the claimant might baeffering from lung cancer and ordered
a biopsy.

111 Sometime after the claimant first went to the eraaoy room with complaints of
chest pain and shortness of breath, he spoke hatlemployer's general manager, Mark
Heil. The claimant testified that he told Heil thee had been to the emergency room,
that his doctor did not want him working around train dust, that he was waiting to
hear about test results to see what they found,tlzeidhe had follow-up appointments
with his doctors to go over the test results.

112 During his testimony, the claimant denied tellingiHhat he believed that his
condition was related to cancer. According to Heilwever, on September 1, 2010, the
claimant came to his office and told him that he lsancer. Heil testified that, before
this meeting with the claimant, he was aware thatdlaimant was having lung and chest
issues because he had heard other people talkimgt #foem. Heil testified that the
claimant told him that he had medical appointmecteeduled for biopsies and tests later
that month, and that if he continued to work, thmantments would have to be
rescheduled to a later time. Based on his contiensaith the claimant, Heil understood
that the claimant was leaving his job. He shoakdlaimant's hand and wished him the

best of luck. Heil then sent a text message t@thployer's personnel manager to inform



her that he had a meeting with the claimant antttieaclaimant was done working for
the employer.
113 Heil subsequently filled out a "Voluntary Leave ®uennaire" for the
Department of Employment Security in which he dibsd the reason the claimant left
employment as follows:
"[The claimant] told us that he had personal hea#lues that need to be taken
care of. We asked that he get an okay from dadter he told us the doctor told
him he needed to tell his employer of his healdiust [The claimant] then
decided to leave work and then take care of hidtihéssues over the next few
weeks to a month."
91 14 Heil testified that he did not mention cancer thest employees because the
claimant wanted that to be kept confidential. Heo destified that the claimant did not
ask about any positions that might be availablé dichnot involve working in the grain
bins or flats. He believed that if the claimantl mt resigned, there were other positions
with the employer that the claimant could have qened that did not involve grain dust,
including a truck probe operator or performing comep work or other office tasks. The
claimant testified that he asked Heil if other jolere available, but that Heil did not
offer him any position that did not involve workimg grain dust. Instead, according to

the claimant, Heil told him that there were no ofjobs available. The claimant testified



that he would have accepted such a position ifveag available, that he never quit his
job, and that no one ever told him that he waglfire

115 The claimant underwent the lung biopsy on Octohe2010. The lung biopsy
showed that the claimant was suffering from hisiepiosis. In a report dated October
22, 2010, Dr. Norris noted his diagnosis of hisasphosis and that the claimant presented
with symptoms that included shortness of breatligbowith phlegm, chest pain, and
weakness. Dr. Norris also wrote as follows: "S$tdteat back in late July through end of
August was in grain flat [tjransferring and cleanithe flat. The corn was 6 years old
and was the worst he has seen—lots of mold, bigpmings. Tons of pigeons and
sparrows in the flat 'all the time'."

116 The claimant testified that he notified Heil of Hsstoplasmosis diagnosis the
same day of the biopsy by a text message. Heiglier, testified that he did not hear
anything from the claimant after their last meetimg September except for a text
message sometime in November in which the clairagkéd if there was any way he
could earn $400 or $450 that day. According tdl,Hke text did not state anything
about the claimant's biopsy. Heil testified that first learned that the claimant was
claiming that his lung condition was caused by akwiojury when the employer received
a letter in the mail from the claimant's attornayNovember stating that the claimant
contracted histoplasmosis as a result of cleanutggeain elevators for the employer.

Heil received a second text message from the cldinamound that same time in



November warning him to be careful about the "dushe grain building or something to
that affect §ic]."
117 Dr. Norris wrote a "Dear Employer" letter on Novesnldl1, 2010, in which he
wrote as follows:
"[The claimant] is being treated for a lung infectithat he likely got being around
grain dust/dust in general as well as pigeon ferebk or mold. | recommended
[the claimant] not work around these environmemtgdosures until his infection
is adequately treated. Length of treatment isl\ikeonths and could be up to a
year."
1 18 The claimant treated with Dr. Human W. Farah on &oler 9, 2010. Dr. Farah
wrote in his November 9, 2010, report that the nsmit had been diagnosed with
histoplasmosis and that he "was working aroundbila: feces and started to have chest
pain and shortness of breath." Dr. Farah alsodntbtat the claimant had smoked about
one pack of cigarettes per day since he was 15wast trying to cut down on his
smoking.
119 In a medical report dated January 19, 2011, Dralranrote: "There is a
significant history of exposure on the patient'swmational history. The patient was
cleaning the dust out of grain elevators and wa®sead to bird residue and this is known
to be a significant risk factor for histoplasmasisHe opined that the claimant "had

exposure in the grain elevator to bird residue Wwhi@s resulting in the exposure to



histoplasmosis and development of chronic histoptess lung disease." He also noted
that he advised the claimant to quit smoking. ldkelbed that Dr. Kashyap's treatment
for hypersomnia was unrelated to the diagnosisstbplasmosis.

120 On March 11, 2011, the employer's independent raédixpert, Dr. Charles B.
Bruyntjens, authored a report based on a reviethetlaimant's medical records. In his
report, Dr. Bruyntjens answered three questionggby the employer, but the questions
are not set out in the report or otherwise locategvhere in the record. Dr. Bruyntjens
first wrote that "[ijn his working environment [thdaimant] developed a cough with
shortness of breath.” He stated that the claimahtbpsy was consistent with
histoplasmosis, but that the claimant's currendtmn was "unremarkable," that he has
"a near normal pulmonary function test, nodules ia CT scan with minimal
symptoms." Dr. Bruyntjens believed that "the oveelming majority of patients with
histoplasmosis are either asymptomatic or havedigpesolving, self limiting disease
requiring no treatment or follow-up." The doctgrimed that if the claimant had been a
nonsmoker, "a biopsy would probably never been dane beginning of his work up
and at his age could [have] been followed." Heielwved that the claimant's
histoplasmosis "may have never been diagnosedoutiimy long term problems."

121 Dr. Bruyntjens then wrote as follows in answer tee temployer's question

"number two":



"[1]t is probably true that [the claimant's] curtecondition is usually connected
with his employment. The organism is a soil-dwejlfungus that river banks are
favorite roosting sites. When such sites are hsil by construction activities,
vast amounts of potentially infectious aerosols na@yormed. In a typical patient
the illness resembles influenza."
122 He added that the onset is abrupt, consisting wdrfechills, and substernal chest
discomfort, and that "normal hosts with primary rmpahary histoplasmosis recover
eventfully more than 99% of the time." He opinédlis virtually impossible to induce a
second (reinfection) illness experimentally in poexs histoplasma-infected animals. Yet
many investigators dealing with histoplasmosis rerfiamly convinced that reinfections
histoplasmosis is a real entity, based on circumtisideevidence."
1 23 In answer to question "number three," he wrote ‘tihdakes minimal exposure to
acquire histoplasmosis which is recognized as amemely common and almost
invariably benign infection." Dr. Bruyntjens wrateat "a large majority of pulmonary or
infectious disease specialists would have electee@ven to treat the patient." He wrote,
"The history of smoking with a near normal pulmgnéunction test with exposure in a
benign condition like histoplasmosis, is a concelme to the smoking not the
histoplasmosis."
124 On January 28, 2011, Dr. Norris wrote another "CE@aployer"” letter stating that

the claimant was unable to work "due to fungal lunfgction that causes extreme

10



fatigue, shortness of breath and pain." Dr. Nowiste that the claimant's recovery
would take a long time and was unpredictable armd tle would be reevaluated in 60
days.

125 The claimant testified that, at the time of the itaation hearing, the
histoplasmosis was still affecting his lung funotitg. He testified that he could not
walk for long periods of time, had weakness indrigis and legs, could not sit or stand
for very long, and had headaches, had back pamiscaughed a lot. He stated that he
had quit smoking and had started using electroigarettes, but that he did "slip from
time to time."

126 At the conclusion of the arbitration hearing, thbitrator made a number of
findings against the claimant. First, the arbdratoted that the claimant listed October
4, 2010, as the date of accident on the applicatwnadjustment of claim, but the
claimant was not working for the employer on thated The arbitrator found that the
claimant resigned from his position on Septemb&010, when he told Heil that he had
cancer and was no longer willing to work for thepboyer because of scheduled medical
appointments. The arbitrator found that during ttonversation with Heil, he did not
indicate that his medical condition had anythingldowith his work for the employer and
that the employer's first notice that the claimamas claiming a work related medical
condition was upon receipt of a letter from [thairlant]'s attorney on November 9,

2010." With respect to the issue of whether tlagnzhnt gave timely notice of his injury,

11



the arbitrator found as follows:
"[The claimant's] last day of actual work for [temployer] was August 31, 2010.
[The employer] was required to be notified of a kvmjury at least by October 15,
2010; therefore, | find that notice to [the empldyaas not received until
November 9, 2010, beyond the 45-day requiremengusection 6(c) of the Act."
127 The arbitrator also found against the claimant lom issue of causation. The
arbitrator found "that while [the claimant] may leabeen exposed to histoplasmosis
during his short period of seasonal work for [tihepyer], [the claimant] did not prove
that his current condition of ill-being is causalglated to a work injury." The arbitrator
noted Dr. Bruyntjens' opinion that a large majonfypulmonary or infectious disease
specialists would have elected not to even treatthimant and emphasized his opinion
that "[T]he history of smoking with a near normalponary function test with exposure
in a benign condition like histoplasmosis, is a aan due to the smoking not the
histoplasmosis." The arbitrator also found it figant that Dr. Bruyntjens "noted the
onset of histoplasmosis is abrupt, consisting ofeffe chills, and substernal chest
discomfort," but the claimant "did not report aeyér or chills in his testimony."
128 With respect to prospective medical care, the matoit noted that Dr. Farah
believed that the claimant needed to continue WHtonazole treatment possibly for 6
to 12 months to address the chronic histoplasmosig disease. The arbitrator also

noted that Dr. Norris estimated that the claimatresatment would be between a few
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months and up to a year and recommended thatdimeant not work around dust, feces,
or mold until his infection was cleared up. Noreddiss, the arbitrator found that the
claimant failed to prove that future treatment wasessary as a result of the diagnosed
histoplasmosis and that he did not "prove that @myoing treatment was related to the
histoplasmosis as opposed to a preexisting comditiacancer as [the claimant] reported
to Mark Heil on September 1, 2010."

129 Again, the arbitrator found Dr. Bruyntjens' reptrtbe persuasive on this issue as
the arbitrator repeated Dr. Bruyntjens' opiniort timast pulmonary or infectious disease
specialists would have elected not even to treatdlimant and that the claimant's
smoking was a concern, not the histoplasmosis. dibérator also noted that Dr.
Bruyntjens did not recommend any treatment andcatdd that "normal hosts with
primary pulmonary histoplasmosis recover eventu@¢o of the time." The arbitrator
wrote, "[Dr. Bruyntjens] noted that the overwhelgimmajority of patients with
histoplasmosis are either asymptomatic or havedipesolving, self-limiting disease
requiring no treatment or follow up."

1 30 Finally, on the issue of TTD benefits, the arbiraacknowledged that Dr. Norris
opined in his January 28, 2011, letter that then@at was unable to work due to a
fungal infection that causes extreme fatigue, stess of breath, and pain and that the
claimant's recovery was unpredictable. The atoitrdound, however, that fatigue,

shortness of breath, and chest pain were all symgpthat the claimant had in varying
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degrees before starting the 2010 season with tipdogar.
131 The arbitrator described the conflicting testimamy the issue of whether the
claimant voluntarily left employment without inqing about other positions that did not
involve grain dust. The arbitrator found that Heitestimony on this issue was
corroborated by the voluntary-leave questionnaat the filled out and by the text
message he sent to the personnel department imdicdatat, based on his conversation
with the claimant, the claimant's employment hadeehon September 1, 2010. The
arbitrator, therefore, found that the claimant trdhrily resigned his seasonal position
with [the employer] on September 1, 2010. By dosw [the claimant] left [the
employer] with no opportunity to offer a positioway from the grain dust areas.” The
arbitrator concluded that the claimant was nottkedtito TTD benefits.
132 The claimant appealed the arbitrator's decisionth® Commission, and the
Commission unanimously affirmed and adopted theitratbr's decision. The
Commission further found as follows:
"The Commission finds that [the claimant] failedpmve exposure to bird feces
or whatever causes histoplasmosis. Dr. Bruyntjensiis report noted that
histoplasmosis is a fungus that grows in the sod @when its breeding sites are
disturbed, the fungus becomes airborne and becoommon in the surrounding
areas. [The claimant] did not provide any evidetizd histoplasmosis grows in

or on stored corn or was present in his work platae Commission affirms all
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else."
133 The claimant appealed the Commission's decisiothéocircuit court, and the
circuit court entered a judgment confirming the @aission's decision, finding that it
"was not against the manifest weight of the evidems to the issues of causal
connection, date of accident, employer-employeatiggiship, course of employment,

and notice." The claimant now appeals from theutdircourt's judgment.

134 ANALYSIS
135 I
136 Adent

137 The disputed issues before the Commission indlwdgether an accidental injury
occurred that arose out of and in the course otllienant's employment. Although the
arbitrator found that the claimant may have beepos&d to a fungus that causes
histoplasmosis at the workplace, the Commissiomdoatinat the claimant failed to prove
that "histoplasmosis *** was present at his worlagd.” On appeal, the claimant
challenges this finding by the Commission.

1 38 In order to recover benefits under the Act, a chtrhas the burden to show by a
preponderance of the evidence that he sufferedablilng injury that arose out of and in
the course of his employmenBaggett v. Industrial Comm'r201 Ill. 2d 187, 194, 775
N.E.2d 908, 912 (2002). "Whether a work-relatedident occurred and whether it

caused a worker's condition of ill-being are questiof fact for the CommissionPryor

15



v. Industrial Comm'n201 Ill. App. 3d 1, 5, 558 N.E.2d 788, 790 (1290)

139 The Commission's findings with respect to factsalies are reviewed under the
manifest weight of the evidence standardower Automotive v. lllinois Workers'
Compensation Comm'd07 Ill. App. 3d 427, 434, 943 N.E.2d 153, 1601®). "For a
finding of fact to be against the manifest weighthe evidence, an opposite conclusion
must be clearly apparent from the record on appe&ity of Springfield v. lllinois
Workers' Compensation Comm'888 Ill. App. 3d 297, 315, 901 N.E.2d 1066, 1081
(2009).

140 "In resolving questions of fact, it is within theopince of the Commission to
assess the credibility of withesses, resolve otsfiin the evidence, assign weight to be
accorded the evidence, and draw reasonable infeseinom the evidence.Hosteny v.
lllinois Workers' Compensation Comma307 Ill. App. 3d 665, 674, 928 N.E.2d 474, 482
(2009).

141 In the present case, we believe that the Commissiomding that the claimant
failed to prove a workplace accidental injury isamgt the manifest weight of the
evidence. The Commission's findings that the datriailed to prove (1) that exposure
to bird feces causes histoplasmosis or (2) thatoplssmosis was present at his
workplace are findings that are against the mahnifesight of the evidence. The
evidence presented at the arbitration hearing kshall the presence of airborne dust
containing dried bird feces within the claimant'®rkv environment and that dust
containing bird feces is a cause of histoplasmosis.

142 The claimant testified that his job duties includ#ddaning out a large building

-16 -



called a grain flat as well as cleaning grain bifoth the claimant's testimony and his
medical records describe the presence of pigeodsmd droppings in the work areas
and that the work activities generated a signifieanount of airborne dust. The claimant
went through three to five dust masks each day wigewas performing work duties in
the dusty work environments. The employer preskenite testimony of its general
manager, Heil, who was familiar with the claimami@k environments, and Heil did not
contradict the claimant's testimony that bird diogp and pigeons were present in the
flat and/or grain bins where the claimant performr@éaning duties. The obvious
conclusion from this evidence is that the airbadnet that was present at the workplace
contained dried bird feces.

143 The claimant's treating physician, Dr. Norris, audd a letter dated November 11,
2010, in which he stated that it was likely thag ttiaimant contracted a lung infection
from being around grain dust as well as pigeon demed/or mold. Another treating
physician, Dr. Farah, noted in his records that dla@mant was working around bird
feces and started to have chest pain and shomhéssath. In a report dated January 19,
2011, Dr. Farah wrote that the claimant's occupatidiistory showed "a significant
history of exposure” including exposure to "bircsidee” which "is known to be a
significant risk factor for histoplasmosis." Heespically opined that the claimant's
exposure to bird residue at the grain elevatorlteduin the exposure to histoplasmosis
and development of chronic histoplasmosis lungagiee

144 In finding that the claimant failed to prove expmsuo histoplasmosis at his

workplace, the Commission purported to rely onréggort of Dr. Bruyntjens. However,
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the Commission misquoted a crucial portion of Druytjens' report upon which it
relied. The Commission mistakenly interpreted Bruyntjens' report to state that
"histoplasmosis is a fungus that grows in the swmiltl when itsbreeding sites are
disturbed, the fungus becomes airborne and becoammon in the surrounding areas."
(Emphasis added.) We believe that this misstatershows that the Commission
misunderstood Dr. Bruyntjens' opinions to the elxtbat they can be determined from
his report.

1 45 Dr. Bruyntjens' report is a statement of his opisian response to three questions
posed by the employer. Unfortunately, the recarglsthot reveal what specific questions
Dr. Bruyntjens' answered in his report, and thisompleteness of the record makes his
report vague and imprecise. As part of his answeguestion "number two," presumably
some type of question that concerns causationBiryntjens wrote that "it is probably
true that [the claimant's] current condition is albuconnected with his employment.” In
addition, in another section of his report, he epirthat "it takes minimal exposure to
acquire histoplasmosis.” These opinions do nottradict Drs. Norris and Farah's
opinions that the claimant was exposed to histopbesss at the workplace but, instead,
support their opinions.

1 46 In further answer to question "number two," Dr. Brtjens wrote the following
incomplete and nonsensical sentence: "The orgamsissoil-dwelling fungus that river
banks are favorite roosting sites." Dr. Bruyntjéimsn concluded: "When such sites are
disturbed by construction activities, vast amouwftpotentially infectious aerosols may

be formed." The Commission interpreted these taofising sentences to mean that
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when the fungus'dreedingsites are disturbed, the fungus becomes airborddecomes
common in the surrounding areas." (Emphasis ajlded.

147 As the claimant notes in his brief, Dr. Bruyntjarsed the term "roosting" in his
report, not "breeding.” The term "roosting" gefigreefers to winged animals settling or
congregating in an area for rest or sleep. "RbosMerriam-Webster Dictionary,

http://www.merriam-webster.com/dictionary/roosflast visited Mar. 18, 2014).

Accordingly, Dr. Bruyntjens' reference to "roostisites" tends to support the opinions of
the claimant's treating physicians that the claintamtracted histoplasmosis as a result
of exposure to bird feces at his workplace dueigegns roosting in the grain flat and
bins. This conclusion is confirmed by Dr. Bruymige statement that it was probably true
that the claimant's current condition is usuallymected with his employment and his
statement that "[ijn his working environment [thimant] developed a cough with
shortness of breath."

1 48 However, even under the Commission's interpretaifddr. Bruyntjens' confusing

report, an opinion that the fungus becomes airbofmen the fungus' "breeding sites" are
disturbed still does not contradict the opinion®Dwo$. Norris and Farah. Dr. Bruyntjens
does not opine that the claimant's work environnvemtild not qualify as a "breeding"
site for the fungus. His statement that river saake favorite roosting/breeding sites is
not the equivalent of opining that river banks #reonly roosting/breeding sites for the
fungus. In fact, in his report, he does not off@y opinion concerning whether the

presence of bird feces at the claimant's workpéaqmsed him to the fungus. Instead, he

opines that "[w]hen such sites (presumably roossibgs) are disturbed by construction
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activities vast amounts of potentially infectiows@sols may be formed." The claimant's
undisputed testimony established that the graindia bins were "roosting sites" for
pigeons and that his cleaning duties disturbed f@mbs and created significant dust.
Heil did not contradict this testimony. Accordigglconsistent with Dr. Bruyntjens'
opinion, the claimant's work activities formed "vasnounts of potentially infectious
aerosols." See alsBerti-Serve, Inc. v. Industrial Comm'd01 Ill. 2d 236, 242, 461
N.E.2d 954, 957 (1984) ("Systemic histoplasmost Ibeen recognized in two opinions
of the appellate court as having a causal connegtith the inhalation of the dust from
dried bird droppings.").

149 Based on the record before us, we find that the @igsion's finding that the
claimant failed to prove that he was exposed taraydis at his workplace that caused
histoplasmosis is against the manifest weight efa@tidence. The claimant's testimony
and the opinions of all of the experts, includihg employer's, support the conclusion
that the claimant was exposed to the fungus caubkisgpplasmosis as a result of
infectious airborne dust created by the claimgobgiuties.

150 Il

51 Causation

152 As noted above, the Commission affirmed the arfmitrbased on its finding that
the claimant failed to prove that he was exposdudtmplasmosis at his workplace. The
arbitrator, however, found that while the claimamhay have been exposed to
histoplasmosis during his short period of seaswmak for the [employer, the claimant]

did not prove that his current condition of ill-bgiis causally related to a work injury."
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We cannot determine from the Commission's decigibather the Commission adopted
this portion of the arbitrator's decision or whethg analysis with respect to the lack of a
workplace exposure replaced this finding. Aftedfnhg that the claimant failed to prove
that he was exposed to histoplasmosis at the wackplthe Commission stated that it
"affirms all else." To the extent that the Comnussadopted this portion of the
arbitrator's decision on the issue of causation,rev@rse because this finding is also
against the manifest weight of the evidence.

153 The existence of a causal connection between aplar& accident and the
claimant's condition of ill-being is a question faict for the Commission to resolve.
National Freight Industries v. lllinois Workers' @pensation Comm'r2013 IL App
(5th) 120043WC, 1 26, 993 N.E.2d 473. The Commissi findings with respect to
factual issues are reviewed under the manifestiweaifythe evidence standard.ower
Automotive 407 Ill. App. 3d at 434, 943 N.E.2d at 160. "Fofinding of fact to be
against the manifest weight of the evidence, anosipg conclusion must be clearly
apparent from the record on appeallity of Springfield 388 Ill. App. 3d at 315, 901
N.E.2d at 1081.

1 54 To establish causation under the Act, a claimardtmprove that some act or phase
of his employment was a causative factor in hisuggsinjury. Land & Lakes Co. v.
Industrial Comm’n 359 Ill. App. 3d 582, 592, 834 N.E.2d 583, 59P(R). It is not
necessary to prove that the employment was thecsaisative factor or even that it was
the principal causative factor, but only that itsna causative factorRepublic Steel

Corp. v. Industrial Comm;26 1ll. 2d 32, 45, 185 N.E.2d 877, 884 (1962).

-21-



1 55 In the present case, the claimant testified thatsgmptoms he began experiencing
while working in the dusty work environment inclubgeakness, coughing, tightness
and pain in his chest, and shortness of breatle symptoms caused the claimant to seek
emergency medical treatment on August 26, 2010.thAtarbitration hearing held on
March 21, 2011, he testified that he was still eigeeing the ill-effects of the lung
infection. His testimony was consistent with th@noon of his primary care physician,
Dr. Norris, that the lung infection was causing themant extreme fatigue, shortness of
breath, and pain. Dr. Norris believed that thénadant's recovery would take a long time
and was unpredictable.

156 The arbitrator's finding that the claimant failedprove that his current conditions
of ill-being were causally connected to his work@glaexposure to the fungus causing
histoplasmosis was apparently based on the repddr.oBruyntjens. Dr. Bruyntjens,
however, did not examine the claimant and did xpressly offer any opinion that the
claimant's conditions of ill-being were unrelatechis workplace exposure to the fungus.
Instead, on March 11, 2011, 10 days before thdratioin hearing, he opined that the
claimant's Eurrent conditionis usually connected with his employment." (Engba
added.)

157 Dr. Bruyntjens then opined, in general terms, thedrmal hosts with primary
pulmonary histoplasmosis recover eventfully morantl®9% of the time." The doctor
does not explain what recovering "eventfully" elstaind did not set out the normal time
frame for a patient with histoplasmosis to "recosreentfully.”

1 58 More importantly, however, Dr. Bruyntjens does npine, specifically, whether
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the claimant in the present case had recovered hisnhistoplasmosis and offered no
specific opinion on a possible alternative causehit conditions of ill-being. The
claimant's treating physicians, however, opined b®had not recovered and attributed
his conditions to the infection. It is not cleaorh the record that Dr. Bruyntjens could
even give an opinion with respect to the claimaai’'sent conditions of ill-being based
on reasonable medical certainty by reviewing tleénthnt's medical records. His report
does not detail which medical records he reviewed.

159 In his report, Dr. Bruyntjens describes how "remtiien" is difficult to induce
experimentally in animals without explaining howstlopinion may be relevant to the
claimant's current condition. The doctor's faildee recite the specific questions he
answered in his report contributes to the vague aomdusing nature of the opinions in
his report.

160 In answering the undisclosed question "number thitbe doctor acknowledges
that it takes minimal exposure to contract histeplasis, but that it is an "extremely
common and almost invariably benign infection." &j@nes that "a large majority of
pulmonary or infectious disease specialists wowl@ehelected not even to treat the
[claimant]" and that the claimant's "history of damy with a near normal pulmonary
function test with exposure in a benign conditiike Ihistoplasmosis, is a concern due to
the smoking not the histoplasmosis."

161 Dr. Bruyntjens' opinion that histoplasmosis is igguaed as an "almost" benign
infection is not the equivalent of an opinion, toeasonable degree of medical certainty,

that the claimant's infection is benign or evermm@dt" benign. In addition, the doctor's
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"concern” about the claimant's smoking is not thaialent to an opinion that, to a
reasonable degree of medical certainty, the claisianrrent conditions of ill-being are
unrelated to the workplace exposure to the fungusiog histoplasmosis; Dr. Farah also
noted a concern about the claimant's smoking.

162 As noted above, the claimant does not have theeburd prove that the
employment was the sole causative factor or evah ithwas the principal causative
factor, but only that it was a causative factor. Bruyntjens offered no opinion whether
or not the claimant's histoplasmosis couldabmusative factor. Again, his failure to set
forth the specific question he answered makes pisians vague and unclear on the
specific issues that were before the Commissiois. réport falls far short of establishing
opinions made to a reasonable degree of medidalicgron the issue of causation.

1 63 Under the facts presented at the arbitration hgavie believe that it is clear that
the claimant's histoplasmosis was a causative rfaotaconditions of ill-being at the
arbitration hearing. The claimant presented ctediedical evidence that his workplace
environment caused him to contract histoplasmasistiaat his conditions of ill-being are
caused by the lung infection. The employer didaftér any coherent medical opinions
to the contrary. The Commission's conclusion thatclaimant's current conditions of
ill-being are unrelated to a workplace exposur¢ht fungus causing histoplasmosis is
contrary to the manifest weight of the evidence.

164 [ 11

1 65 Natic

166 Section 6(c) of the Act requires the claimantiteeqiotice of the accident "to the
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employer as soon as practicable, but not later #ftadays after the accident." 820 ILCS
305/6(c) (West 2010). Section 6(c) further prosgideat "[n]Jo defect or inaccuracy of
such notice shall be a bar to the maintenance afggdings on arbitration or otherwise
by the employee unless the employer proves thatshenduly prejudiced in such
proceedings by such defect or inaccuracyld. The Commission found that the
claimant's last day of work for the employer wasgast 31, 2010. Therefore, the
arbitrator found, the claimant was required to ghve employer notice of a work injury at
least by October 15, 2010. It found that the cébdid not give notice until November
9, 2010, when the employer received a letter froendlaimant's attorney beyond the 45-
day requirement of section 6(c).

167 Whether the claimant gave timely notice requiredsbgtion 6(c) of the Act is a
finding to be made by the Commission which will et disturbed on appeal unless it is
against the manifest weight of the evidend8ano Electric Contracting v. Industrial
Comm'n 260 Ill. App. 3d 92, 95, 631 N.E.2d 724, 727 (4P9The purpose of the notice
requirement is "both to protect the employer agaasidulent claims by giving him an
opportunity to investigate promptly and ascertaia tacts of the alleged accident and to
allow him to minimize his liability by affording thinjured employee immediate medical
treatment." United States Steel Corp. v. Industrial Comm32 Ill. 2d 68, 75, 203 N.E.2d
569, 573 (1964). The notice is jurisdictional, ahe failure of the claimant to give
notice will bar his claim.Thrall Car Manufacturing Co. v. Industrial Comm'®4 Ill. 2d
459, 465, 356 N.E.2d 516, 519 (1976). Howeverlaacis only barred ifno notice

whatsoever has been giveiilica Sand Transport, Inc. v. Industrial Commi®97 Ill.
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App. 3d 640, 651, 554 N.E.2d 734, 742 (1990). stime notice has been given, but the
notice is defective or inaccurate, then the emplogast show that he has been unduly
prejudiced."Id.

168 In the present case, we believe that the Commissiomding that the claimant
failed to give any notice is against the manifesight of the evidence. The facts of this
case do not present a situation in which the clainf@led to giveany notice. Instead,
the claimant gave notice as complete as he wadleapé giving as to the cause of his
conditions of ill-being on September 1, 2010, whentold Heil that he could no longer
work. The employer, therefore, must show thataswinduly prejudiced as a result of
any inaccuracy of the notice. Without such a sihgwsection 6(c) cannot serve as a
basis for barring the claimant's claim.

169 The evidence established that the claimant was s&pdo the fungus causing
histoplasmosis sometime after he began workinghferemployer on July 28, 2010, but
before his last day of work on August 26, 2010e TQommission found that the claimant
had a conversation with his supervisor, Heil, opt&mber 1, 2010. This conversation
took place within 45 days of the claimant's expegorthe fungus.

1 70 Heil's testimony conflicted with the claimant'stie®ny concerning the substance
of that conversation. The Commission consideredcibnflicting testimony and found
that the claimant "confided that he had cancer, l@dvould no longer be working for
[the employer] because of scheduled doctor app@ntsi® The Commission also found
that "[a]t no time during that conversation didegftblaimant] relate to Mr. Heil that his

medical condition had anything to do with his wéok [the employer]."

-26-



1 71 Helil testified that, prior to his conversation kwihe claimant, he was aware that
the claimant was having lung and chest issues secae had heard other people at the
workplace talking about the claimant's problemscdkding to Heil, the claimant came
to him and told him that he had cancer and had caédippointments for tests and
biopsies. Heil later wrote in a report, "We askieat he get an okay from doctor after he
told us the doctor told him he needed to tell mpkyer of his health status." When the
claimant's physician saw that he had lung noddkesdoctor initially suspected that the
claimant had lung cancer. It was not until thensknt underwent a biopsy on October 4,
2010, that he and his doctors learned for the firse that he was suffering from
histoplasmosis.

91 72 Accordingly, on September 1, 2010, the claimantegaetice of his conditions of
ill-being to Heil to the fullest extent of his abjl at that time. The Act requires the
employee "to place the employer in possession @fkiiown facts within the statutory
period, but that a defect or inaccuracy in thea®ots not a bar unless the employer is
unduly prejudiced thereby.'Fenix-Scisson Construction Co. v. Industrial Commn2%

lIl. 2d 354, 357, 189 N.E.2d 268, 269 (1963). Thets found by the Commission
present a situation in which the injured employaeegnotice of all of the known facts to
the employer within the statutory period. Therefaany defect in the information that
the claimant communicated to Heil is not a bar te tlaimant's claim unless the
employer can show that it was prejudiced as atreétie inaccurate notice.

1 73 For example, ilRaymond v. Industrial Comm'854 Ill. 586, 188 N.E. 861 (1933),

an employee worked in a print shop and regularilydled metal plates that contained
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lead. He began suffering from dizzy spells, abd@hipains, belching, and other
symptoms that were associated with an acute gadidelr disturbance. The employee had
to quit work as a result of the symptoms, and tin@leyer was aware that the employee
was sick, although the exact cause of the sickmems unknown. The employee
underwent surgery for gallstones on a mistakenndisig, and during the operation, the
doctors discovered that the employee was suffdromg lead poisoning.d. at 588, 188
N.E. at 862. At that time, the Illinois Occupatidisease Act required the employee to
give notice within 30 days of his disablement, éimel surgery took place more than 30
days after the commencement of the employee's iliigabld. The issue the court
addressed was whether the employer had properenatider the Occupational Disease
Act. The court held that the employer did havdisiint notice and must show prejudice
from any defect or inaccuracy of the notice betbeemployee's claim could be barred.
174 In its analysis, the court stated that the Occopati Disease Act provided, "in
substance, that disability caused by an occupdtidisease arising out of and in the
course of the employment shall be compensabledrsfime manner and subject to the
same terms, conditions, etc., as accidental irguriéd. at 589, 188 N.E. at 862. At that
time, the Occupational Disease Act required thatotice of the disablement shall be
given to the employer, and claim for compensatioallsbe made, in the same manner
and within the same periods of time, respectively, are now or may hereafter be
provided in the Workers' Compensation Act conceagraacidental injuries sustained by
employees arising out of and in the course of teeiployment.' " Id. at 589-90, 188

N.E. at 862 (quoting Ill. Rev. Stat. 1933, ch. 87(b)(3)). At that time, the Workers'
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Compensation Act provided that notice of an acd@lemjury must be given no later
than 30 days after the accidemd. at 590, 188 N.E. at 862-63 (citing Ill. Rev. StE833,
ch. 48, 1 161).

175 The Raymondcourt held that the employee gave sufficient rotiecause the
employer had notice that the employee was disabittdn a week after his disablement;
the employer knew as much about the nature oflliress as the employee; neither one
knew that the employee was suffering from an octapal disease; neither one of them
could be blamed for a failure to know; the givifgaay number of further notices of the
facts, so far as known to the employee, would mvehenlightened the employer at all;
and it was not shown that any defect or inaccuEcthe employee's notice prejudiced
the employer's rights in the proceeding in any wialy.at 590, 188 N.E. at 863.

1 76 The court, noting that the Workers' Compensatioh iBademedial in nature and
has always been liberally construed, stated: "ttnoa have been the intention of the
Legislature in this kind of an act to require thgobssible. It was manifestly impossible
for the employee in this case to tell the emplayeything about the disablement which
the employee himself did not know.Id. at 590-91, 188 N.E.2d at 863. The employer
knew that the claimant was sick within one weelerafte was compelled to quit work,
and while this notice may have been "defectiveahgtating the then unknown fact that
[the employee] was suffering from lead poisonindwas] not shown that the employer
was prejudiced in any way by this defectld. at 593, 188 N.E. at 863-64. The court,
therefore, held that the notice was sufficient uritle particular facts of that caséd.,

188 N.E. at 864.
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177 In the present case, the facts found by the Conmmnisaclude findings that the
employer's general manager, Heil, was aware tleatldamant was suffering from lung
and chest conditions at the time he left employnaidt that the claimant was working in
a dusty environment. The claimant informed the agan what he knew at the times.,
that his doctors suspected that he had cancerthédsourt stated iRaymond"[a]ll the
facts were known equally by both parties, and difficult to perceive any just theory
upon which the employee would be bound to drawcttreect medical inferences from
those facts and the employer be excused therefi@aymond 354 Ill. at 594, 188 N.E.
at 864.

1 78 While the claimant's notice that he had cancer rhaye been defective or
inaccurate, the notice, nonetheless, was sufficiader the facts of this case without a
showing from the employer that it was prejudiceg@me way, which it has not shown.
The claimant cannot be expected to inform the ewysplothat he suffered from
histoplasmosis before his doctors had diagnoseddhdition. "The notice requirement
cannot be unreasonably construed so as to compénihossible—to require a claimant
to give notice of what he does not knowMcLean Trucking Co. v. Industrial Comm'n
72 1ll. 2d 350, 355, 381 N.E.2d 245, 247 (1978}irig Raymondin analyzing notice
under the Workers' Compensation Act). The supreowet has "consistently upheld the
adequacy of incomplete notices where the defecsistad of a failure to inform the
employer of facts unknown at the time to the claitiald.

179 In McLean Trucking Co.the employee was an over-the-road trucker, and he

collapsed at home and died shortly after returrfragn work. The employee's son
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telephoned a supervisor and informed him that bihelr had passed away. The
employee's widow subsequently filed a claim fordfga under the Act. The employer,
however, maintained that it had not received notiten accident within 45 days as
required by section 6(c) of the Act. The supremercheld that the notice given by the
son was "as specific as it could be under the mistances" and that the employer had
the burden of proving that it had been unduly piejed by the noticeld.

9180 In Sohio Pipe Line Co. v. Industrial Comma8 Ill. 2d 147, 151, 345 N.E.2d 468,
470 (1976), the employer was timely notified of tleenployee's disability and
hospitalization but was not informed of any fadtattwould lead it to believe that the
employee suffered an accidental injury for whichmpensation might be claimed.
Nonetheless, the court held that the claimant veadarred from seeking benefits under
the Act. See alsé\ndronaco v. Industrial Comm'ro0 Ill. 2d 251, 278 N.E.2d 802
(1972).

181 In the present case, the Commission's finding that claimant did not give
sufficient notice under section 6(c) is contrarytihe manifest weight of the evidence.
Within 45 days of his accidenite., exposure to the fungus causing histoplasmdsés, t
employer was aware that the claimant was suffefiagn chest and lung issues, knew
that the claimant was working in dusty conditicasd knew that his doctors did not want
him working around dust. The employer knew of ¢k@mant's conditions and knew the
type of work environment to which he was exposedlthough the claimant and his
doctors initially thought that he was sufferingrfr@ancer, this inaccuracy in his notice to

the employer has not prejudiced the employer s pnoceeding. Therefore, the manifest
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weight of the evidence does not support the Comamissfinding of a lack of notice
under section 6(c) of the Act.

182 In addition, although the present case does natlveva repetitive trauma injury,
we believe that the holding iReoria County Belwood Nursing Home v. Industrial
Comm'n 138 Ill. App. 3d 880, 487 N.E.2d 356 (198aif'd, 115 Ill. 2d 524, 505 N.E.2d
1026 (1987), is relevant to our analysis with respge notice. InPeoria Belwoogdthe
court held that "an employee may be 'accidentlyred’ under the Act as a result of
repetitive, work-related trauma even absent a fi@ntifiable episode of collapseld.

at 885, 487 N.E.2d at 360. In such cases, nofitkeoaccidental injury must be given
within 45 days from the date when "both the facthaf injury and the causal relationship
of the injury to the claimant's employment wouldvéaebecome plainly apparent to a
reasonable person.Peoria Bellwood 115 Ill. 2d at 531, 505 N.E.2d at 1029. Under a
repetitive trauma theory, the claimant still mustenthe same standard of proof as other
claimants alleging an accidental injury in that mest show that the injury is work
related. Id. at 530, 505 N.E.2d at 1028.

183 In the present case, the claimant did not suffea@mndental injury as a result of
repetitive trauma. However, the claimant suffesed accidental injury by inhaling
fungus and/or bird feces and contracting histoptessn Because of the nature of this
condition, it is impossible to pinpoint the exaabmment in time or the exact place within
the work environment in which the claimant inhallbd dust particle that gave rise to his
accidental injury. He inhaled potentially infeat®odust over a period of time between

July 28, 2010, and August 26, 2010. In additiohewthe claimant began suffering from
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conditions of ill-being, the causal connection betw the dust inhalation and the
conditions of ill-being was not readily apparentnder these facts, to require the
claimant to prove the exact date on which he inhalee dust that caused the
histoplasmosis and to prove that he gave noticéa4s from that date would require the
claimant to do the impossible.

184 The legislature has mandated a liberal constructibithe notice requirement.
S&H Floor Covering, Inc. v. lllinois Workers' Compmation Comm'n373 Ill. App. 3d
259, 265, 870 N.E.2d 821, 825 (2007). Accordinglg, believe that under the facts of
this case, the date of the claimant's accidentpfioposes of determining the start of the
notice and limitations periods, should be the datevhich both the fact of the injury and
the causal relationship of the injury to the clam'& employment would have become
plainly apparent to a reasonable person. Thisnallan employee suffering from an
accidental injury of the type presented in thisects establish a date of accident from
which notice and limitations periods begin to rumdaat the same time, allows the
employee to be compensated for an accidental imnjumgn its causal connection to
current conditions of ill-being are not readily apgnt.

185 The application of the "manifestation date" staddander circumstances when
causation is not readily apparent should be flexidiact-specific, and guided by
considerations of fairnessDurand v. Industrial Comm;n224 1ll. 2d 53, 69, 71, 862
N.E.2d 918, 927-28 (2006). To require an employegive notice of an accidental
injury before a reasonable person would have kndgdeof the causal relationship

between his conditions of ill-being and his empleyrnis "unrealistic and unwarranted."
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Oscar Mayer & Co. v. Industrial Comm'da76 Ill. App. 3d 607, 610, 531 N.E.2d 174,
176 (1988) (discussing repetitive trauma).

186 In the present case, on October 4, 2010, the ciditearned for the first time that
his conditions of ill-being were causally related @ workplace exposure to
histoplasmosis when the claimant's lung biopsy aeethat he had the lung infection.
As noted above, we believe that the claimant gafgcent notice under section 6(c)
when he spoke with Heil on September 1, 2010, gadhe lung biopsy. Regardless of
the oral notice on September 1, 2010, the Commmdsiond that the employer received
written notice on November 9, 2010, when the clairfsalawyer sent a letter to the
employer stating that the claimant contracted pistemosis as a result of his work
conditions. The letter was sent within 45 dayserathe claimant learned that his
conditions of ill-being were causally related towarkplace accident. The letter,
therefore, also fulfilled the notice requirementsier section 6(c) of the Act.

1187 v

9 88 Employer/Employee Relationship at the Timehaf Accidental Injury

189 The Commission's finding that the claimant wasarmemployee of the employer
on October 4, 2010, is factually accurate, buegally insignificant under the facts of
this case. The evidence established that the aftdlsnconditions of ill-being are causally
connected to an accident that occurred when anagmpemployee relationship existed,
although the causal connection between the accatmhthe conditions of ill-being was
not apparent until after the employment had endEdr the reasons noted above, the

evidence established that the claimant sufferedcaidental injury that arose out of and
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in the course of his employment. Failure to diggcahe causal connection until after the
employment relationship had ended does not judifyying the claimant benefits under
the Act under the facts of this case. S#kite v. lllinois Workers' Compensation
Comm'n 374 1ll. App. 3d 907, 912, 873 N.E.2d 388, 39D(2) (a repetitive trauma

"accident date" can occur after the claimant'sdagtof employment with the employer).

90 \Y

191 TTD, Medical, and ProspeetMedical Benefits

192 Because we reverse the Commission's findings wgpect to accident, causation,
and notice, we must remand the claimant's claithéoCommission for a determination
of an amount for TTD, medical, and prospective roa&dbenefits.

193 CONCLUSION

194 For the foregoing reasons, we reverse the ciomutt's judgment that confirmed

the Commission's decision, reverse the Commissidetssion denying the claimant's
claim, and remand to the Commission for a detertiwneaof the claimant's request for
TTD, medical, and prospective medical benefits.

195 Reversed; cause remanded to the Commission.
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