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Case Summary 

Thelma Retz appeals the grant of the motion for relief from judgment filed by Swami, 

Inc., pursuant to Indiana Trial Rule 60(B)(6).  We reverse. 

Issue 

The sole issue for our review is whether the trial court erred in granting Swami’s 

motion for relief from judgment.2 

Facts and Procedural History3 

Swami is a for-profit Indiana corporation.  In 1999, Swami purchased a parcel of real 

property in Allen County, located at 9100 Illinois Road in Fort Wayne (“the Property”).  

Swami paid no property taxes on the Property from May 11, 2000, through July 2002.  In 

July 2002, the Allen County treasurer’s office certified the Property for placement in the 

2002 Allen County fall tax sale.   

At all relevant times, Swami’s principal place of business was the residence of its 

president, Subhash Reddy.  Reddy changed residences four times during the three-and-a half-

year period following Swami’s purchase of the Property, but Swami never filed a notarized 

change of address affidavit or notarized letter seeking a change of address.  The Allen 

County auditor’s office sent a notice of tax sale to Swami’s address of record, but it was 

marked “Undeliverable as Addressed” and returned to the auditor’s office.  Appellant’s App. 

 
2  Swami claims that Retz’s statement of the case is argumentative and requests that we strike it.  We 

agree that portions of Retz’s statement of the case belong in her argument section, and hereby grant Swami’s 
motion to strike as to those portions.  Indiana Appellate Rule 46(A)(6) specifies that the statement of the case 
“shall briefly describe the nature of the case, the course of the proceedings relevant to the issues presented for 
review, and the disposition of these issues by the trial court[.]” 

 
3  We hereby deny Swami’s motion to strike Retz’s statement of facts. 
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at 535-36, 547.  The auditor’s office searched its records and a local phonebook, but found 

no other address for Swami.  The auditor’s office sent a second notice to Swami addressed to 

an adjoining property owned by Swami, but that was returned to the auditor’s office marked 

“No Such Number.”  Id. at 537, 548.  Additional notice of the tax sale was posted at a public 

place of posting and published in two local newspapers for three consecutive weeks prior to 

the tax sale. 

Retz bought the Property at the 2002 tax sale.  The price Retz paid for the Property 

exceeded the delinquent fees and taxes owed on the Property, and the surplus was claimed by 

Swami’s agent, National Cash Refund, Inc.   

During the one-year redemption period, the auditor’s office sent notice to Swami that 

the tax sale had taken place.  The notice was returned as undeliverable.  Id. at 540, 562.  A 

title search on the Property revealed Mid Am Bank, the mortgagee of record, as the only 

person with a substantial property interest of public record.  The auditor’s office also sent 

notice of the tax sale to Mid Am Bank, which was accepted.   

After the redemption period expired, another notice was sent to Swami and returned.  

Id. at 542, 567.  An identical notice sent to Mid Am Bank was accepted.  On October 8, 

2003, the auditor’s office filed a petition with the trial court, requesting authority to issue a 

tax deed to Retz for the Property.  On November 14, 2003, the trial court ordered the 

issuance of the tax deed to Retz.  Id. at 118.  On November 24, 2003, the auditor’s office 

transferred and conveyed to Retz a tax deed for the Property. 
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 On January 12, 2004, Swami filed its verified objection to the issuance of tax deed, in 

which it stated that it had never received notice of the tax sale and had no actual knowledge 

of the tax sale or actions related to it.4  Id. at 123-24.  On January 30, 2004, Retz moved to 

intervene.  On March 31, 2005, Retz filed a motion for summary judgment, arguing that  

[(1)] the Auditor’s Office properly performed all essential acts concerning the 
tax sale and substantially complied with the statutory procedures, thus 
satisfying due process requirements [; (2)] Swami failed to rebut the prima 
facie evidence regarding the regularity and validity of the tax sale proceedings 
[; (3)] notice to Swami at its last known address was adequate and Swami’s 
failure to inform the Auditor’s Office of its current address precludes its lack 
of notice defense [; (4)] Swami waived its right to the [Property] by claiming 
the entire Surplus fund from the County. 
   

Id. at 63, 66, 68, 71.  Swami filed a cross motion for summary judgment, arguing that it 

satisfied the statutory requirements necessary to defeat the tax deed, that it was entitled to a 

cancellation of the tax deed based on theories of equity, and that the Property was taken from 

it without just compensation in violation of federal and state constitutional guarantees.  Id. at 

154-68.  The trial court granted Retz’s motion for summary judgment and denied Swami’s 

cross motion for summary judgment.   

 Swami appealed, raising the following issues: 

 
4  Pursuant to Indiana Code Section 6-1.1-25-4.6(h), “[a] tax deed issued under this section is 

incontestable except by appeal from the order of the court directing the county auditor to issue the tax deed 
filed not later than sixty (60) days after the date of the court’s order.”  The issuance of a tax deed can be 
appealed under this statute by either an independent action or a Trial Rule 60(B) motion in the same trial court 
that issued the original tax deed.  B. P. Amoco Corp. v. Szymanski, 808 N.E.2d 683, 690 (Ind. Ct. App. 2004), 
trans. denied.  Swami initially brought an independent action. 
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 1.  Whether the trial court erred when it applied the plain meaning of 
the words and phrases in Indiana Code Section 6-1.1-25-16[5] and refused to set 
aside a tax sale.   
 2. Whether Swami is entitled to relief under Indiana Trial Rule 60(B) 
based on an alleged misrepresentation by an employee in the Allen County 
Treasurer’s Office regarding the amount of real property taxes due.   
 3. Whether [the limitation of remedies in] Indiana Code Section 6-1.1-
25-16 violates a taxpayer’s [substantive] due process rights under the United 
States Constitution and the Indiana Constitution. 
 

Swami, Inc. v. Lee, 841 N.E.2d 1173, 1174 (Ind. Ct. App. 2006), trans. denied.  In affirming 

the trial court, we held that (1) Swami failed to inform the auditor’s office of its change of 

address and therefore was not entitled to equitable relief; (2) Swami did not file a Trial Rule 

60(B) motion with the trial court and therefore could not challenge the tax deed on that basis 

at the appellate level; and (3) the limitation of remedies provided by Indiana Code Section 6-

1.1-25-16 did not violate substantive due process rights.  Id. at 1180-81.  We noted that 

 
5  Indiana Code Section 6-1.1-25-16 provides: 
 
         A person may, upon appeal, defeat the title conveyed by a tax deed executed under this chapter 

only if: 
 
(1) the tract or real property described in the deed was not subject to the taxes for 
which it was sold; 
(2) the delinquent taxes or special assessments for which the tract or real property 
was sold were paid before the sale; 
(3) the tract or real property was not assessed for the taxes and special assessments 
for which it was sold; 
(4) the tract or real property was redeemed before the expiration of the period of 
redemption (as specified in section 4 of this chapter); 
(5) the proper county officers issued a certificate, within the time limited by law for 
paying taxes or for redeeming the tract or real property, which states either that no 
taxes were due at the time the sale was made or that the tract or real property was 
not subject to taxation; 
(6) the description of the tract or real property was so imperfect as to fail to describe 
it with reasonable certainty; or 
(7) the notices required by IC 6-1.1-24-2, IC 6-1.1-24-4, and sections 4.5 and 4.6 of 
this chapter were not in substantial compliance with the manner prescribed in those 
sections.  
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Swami did not contend that the auditor failed to comply with notice requirements.  Id. at 

1180. 

 On March 8, 2006, Swami petitioned for transfer to the Indiana Supreme Court 

presenting the following question: 

 Whether this case presents an important question of law and a question 
of great public importance that has not been, but should be, decided by the 
Supreme Court where the Court of Appeals concluded that equity should not 
intervene to set aside a tax sale deed where a landowner’s representative was 
given inaccurate information about property taxes owed and a pending tax sale 
by a county official responsible for collection of property taxes. 
 

Appellant’s App. at 306.  On April 26, 2006, the United States Supreme Court decided Jones 

v. Flowers, 547 U.S. 220 (2006), in which the court held that when notice of a tax sale is 

mailed to the owner and returned undelivered, the Due Process Clause of the Fourteenth 

Amendment requires the government to take additional reasonable steps to provide notice 

before taking the owner’s property.  547 U.S. at 234.  On May 16, 2006, while transfer was 

still pending, Swami filed a verified motion to remand so that the trial court could examine 

whether Indiana’s statutory notice requirements satisfied federal due process rights in light of 

the Flowers decision.  See Ind. Appellate Rule 37 (“At any time after the Court on Appeal 

obtains jurisdiction, any party may file a motion requesting that the appeal be dismissed 

without prejudice or temporarily stayed and the case remanded to the trial court or 

Administrative Agency for further proceedings.”).  On July 6, 2006, the Indiana Supreme 

Court denied transfer without ruling on Swami’s motion to remand.   

 On August 25, 2006, Swami filed the motion for relief from judgment pursuant to 

Trial Rule 60(B)(6) that is the subject of this appeal.  In the motion, Swami alleged that the 
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“Allen County Auditor’s efforts to provide notice to Swami of the tax sale and petition for 

tax deed were insufficient to satisfy due process given the circumstances of this case.  

Consequently, the tax sale and tax sale deed are void.”  Appellant’s App. at 448.  The trial 

court granted Swami’s motion.  Retz appeals. 

Discussion and Decision 

 Swami filed a motion for relief from judgment pursuant to Indiana Trial Rule 

60(B)(6), which provides in relevant part, “On motion and upon such terms as are just the 

court may relieve a party or his legal representative from an entry of default, final order, or 

final judgment, including a judgment by default for the following reasons: … (6) the 

judgment is void[.]”  Normally, we apply an abuse of discretion standard in reviewing a trial 

court’s ruling on a motion for relief from judgment.  Hotmix & Bituminous Equip. Inc. v. 

Hardrock Equip. Corp., 719 N.E.2d 824, 826 (Ind. Ct. App. 1999).  “However, the standard 

of review for the granting of a motion for relief from judgment made pursuant to Trial Rule 

60(B)(6), alleging that the judgment is void, requires no discretion on the part of the trial 

court because either the judgment is void or it is valid.”6  Id.  A Trial Rule 60(B) motion for 

relief from judgment may not be used as a substitute for a direct appeal.  Goldsmith v. Jones, 

761 N.E.2d 471, 474 (Ind. Ct. App. 2002).  It affords relief only in extraordinary 

circumstances that are not the result of any fault or negligence on the part of the movant.  Id. 

 Swami asserts that the Allen County auditor failed to provide constitutionally 

 
6  Swami incorrectly asserts that two distinct standards of review apply to our review of the trial 

court’s decision to grant its motion for relief from judgment. 
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adequate notice to Swami of the tax sale and the issuance of the tax deed,7 and therefore the 

trial court’s order issuing the tax deed to Retz was void ab initio.8   In support, Swami cites 

White v. White, 796 N.E.2d 377 (Ind. Ct. App. 2003).  There, P.S. was born to unmarried 

parents, and P.S.’s great-grandmother was appointed as legal guardian of P.S.  In a separate 

paternity and support proceeding, the trial court ordered P.S.’s father to make child support 

payments to P.S.’s guardian.  Later, mother and father filed a petition in the guardianship 

action to terminate guardianship proceedings.  P.S.’s guardian did not receive notice of the 

petition.  The trial court terminated the guardianship without a hearing the day the motion 

was filed.  Also that same day, mother and father filed a stipulation and agreement in the 

paternity and support action asking the trial court to terminate the support order requiring 

father to pay P.S.’s guardian.  The trial court entered an order giving custody of P.S. to father 

 
7  We have discussed constitutional due process requirements as to notice: 
 

“An elementary and fundamental requirement of due process in any proceeding 
which is to be accorded finality is notice reasonably calculated, under all the circumstances, 
to apprise interested parties of the pendency of the action and afford them an opportunity to 
present their objections.  The means employed must be such as one desirous of actually 
informing the absentee might reasonably adopt to accomplish it.  The reasonableness and 
hence the constitutional validity of any chosen method may be defended on the ground that it 
is in itself reasonably certain to inform those affected ....”  The constitutional requirements 
are satisfied if these conditions are reasonably met with “due regard for the practicalities and 
peculiarities of the case.” 
 

Diversified Inv., LLC v. U.S. Bank, NA, 838 N.E.2d 536, 539-40 (Ind. Ct. App. 2005) (quoting Mullane v. 
Cent. Hanover Bank & Trust Co., 339 U.S. 306, 314-15 (1950)), trans. denied (2006).  

  
8  There is a distinction between the terms “void” and “voidable.”  
 

That which is “void” has no legal effect at any time and cannot be confirmed or 
ratified by subsequent action or inaction.  That which is “voidable” has legal effect until such 
time as challenged in the appropriate manner and can be ratified or confirmed by subsequent 
action or inaction.  A judgment (or appealable order) that is voidable may only be attacked 
through a direct appeal, whereas a void judgment is subject to collateral attack. 

 
Chapin v. Hulse, 599 N.E.2d 217, 220 (Ind. Ct. App. 1992).   
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and vacating the support order immediately.   

 P.S.’s guardian timely filed a motion to correct error in the guardianship action, asking 

the trial court to vacate the order terminating her guardianship of P.S., which the trial court 

granted.  A deputy prosecutor filed an information in the paternity and support action 

alleging that father had failed to pay child support.  The trial court ruled that father was not 

behind in child support because no child support order had been in existence since the trial 

court vacated the support order.  P.S.’s guardian filed a motion to correct error, which was 

denied, and she appealed.  We held that because the guardian was not notified of the petition 

to change custody and terminate support, the order terminating father’s responsibility to pay 

child support was void.  Id. at 383. 

 White is inapplicable to this case.  Unlike the motion to correct error filed in the child 

support action by P.S.’s guardian, Swami’s motion for relief from judgment was not the first 

opportunity Swami had to challenge the issuance of the tax deed.9     

 Inasmuch as Swami has already availed itself of the opportunity to challenge the 

issuance of the tax deed, Retz argues that principles of res judicata and waiver prohibit 

 
 

 9  Swami’s reliance on Stidham v. Whelchel, 698 N.E.2d 1152 (Ind. 1998), is also misplaced.  There, 
our supreme court stated that “a default judgment that is rendered without minimum contacts violates the Due 
Process Clause of the Fourteenth Amendment to the United States Constitution and is void.”  Id. at 1154.  
Stidham involved a default judgment and lack of personal jurisdiction, neither of which is present here.  See, 
e.g., Tax Certificate Invs., Inc. v. Smethers, 714 N.E.2d 131, 133 n.2 (Ind. 1999) (observing that adequacy of 
notice is a different question from trial court’s exercise of personal or subject matter jurisdiction).  Also, 
Stidham never had his day in court to challenge the judgment entered against him until he brought the motion 
for relief of judgment that was the subject of the appeal. 
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Swami from raising its due process argument through a Trial Rule 60(B) motion.10  

Assuming, without deciding, that the auditor’s notice of the tax sale and issuance of the tax 

deed did not comply with federal due process requirements, we agree with Retz that the 

principle of res judicata bars Swami from claiming that the order issuing the tax deed is void.  

Res judicata serves to prevent repetitious litigation of disputes that are 
essentially the same.  The doctrine of res judicata is divided into two distinct 
branches, claim preclusion and issue preclusion.  Claim preclusion is 
applicable when a final judgment on the merits has been rendered and acts to 
bar a subsequent action on the same claim between the same parties.  When 
claim preclusion applies, all matters that were or might have been litigated are 
deemed conclusively decided by the judgment in the prior action.  Claim 
preclusion applies when the following four factors are present:  (1) the former 
judgment was rendered by a court of competent jurisdiction; (2) the former 
judgment was rendered on the merits; (3) the matter now at issue was, or could 
have been, determined in the prior action; and (4) the controversy adjudicated 
in the former action was between parties to the present suit or their privies. 
  

Dawson v. Estate of Ott, 796 N.E.2d 1190, 1195 (Ind. Ct. App. 2003) (emphases added) 

(citations omitted).   “‘Nor are the res judicata consequences of a final, unappealed judgment 

on the merits altered by the fact that the judgment may have been wrong or rested on a legal 

principle subsequently overruled in another case.’  To hold otherwise would constitute an 

‘unprecedented departure from accepted principles of res judicata.’”  Perry v. Gulf Stream 

 
10  Swami attempts to frame Retz’s argument in terms of the law of the case doctrine.  Appellee’s Br. 

at 17.  The law of the case doctrine is a discretionary tool by which appellate courts decline to revisit legal 
issues already determined on appeal in the same case and on substantially similar facts.  Rosby Corp. v. 
Townsend, Yosha, Cline & Price, 800 N.E.2d 661, 664 (Ind. Ct. App. 2003), trans. denied (2004).  To invoke 
the law of the case doctrine, the matters decided in the prior appeal clearly must appear to be the only possible 
construction of an opinion, and questions not conclusively decided in the prior appeal do not become the law 
of the case.  Id.  Here, Swami did not argue in a prior appeal that the notice provided by the auditor violated 
its due process rights.  Therefore, the law of the case doctrine is inapplicable.  See, e.g., Learman v. Auto 
Owners Ins. Co., 769 N.E.2d 1171, 1175 (Ind. Ct. App. 2002) (“In the prior appeal, we determined whether 
the trial court erred by granting summary judgment to Auto-Owners based upon express and implied 
permission principles.  We must now determine whether the trial court erred by granting judgment to Auto-
Owners based upon actual or apparent agency principles.  Because the actual or apparent agency theory was 
not argued in the prior appeal, the law of the case doctrine is inapplicable.”).  
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Coach, Inc., 871 N.E.2d 1038, 1048 (Ind. Ct. App. 2007) (quoting Federated Dep’t Stores, 

Inc. v. Moitie, 452 U.S. 394, 398-99 (1981)) (citations omitted).   

 Here, only one element of claim preclusion is contested:  whether the matter now in 

issue could have been determined in the prior action.  Swami argues that its inadequate notice 

claim was not available until Flowers was decided, which occurred after Swami had filed its 

petition for transfer.  Swami asserts, “Prior to the Flowers decision, the law in Indiana was 

well-settled with respect to the Constitutional notice requirements in tax sale 

cases⎯substantial compliance with Indiana’s tax sale notice requirements was considered 

sufficient.”  Appellee’s Br. at 18 (citing Diversified Inv., LLC v. U.S. Bank, N.A., 838 N.E.2d 

536, 542 (Ind. Ct. App. 2005)).11  We disagree. 

 In Diversified, the plaintiff made the same argument that Swami claims was 

unavailable to it, that is, that Indiana’s statutory notice procedures were constitutionally 

insufficient for the circumstances.  See Diversified, 838 N.E.2d at 542-43.  Contrary to 

Swami’s assertion that it would have been sanctioned for making this argument, the plaintiff 

in Diversified was not sanctioned.  Although under the particular facts of that case this Court 

held that the notice provided by the auditor’s office was constitutionally adequate, it does not 

follow that the same result would have been reached in Swami’s case had Swami brought 

 
 
11  Swami also cites Clark v. Jones, 519 N.E.2d 158 (Ind. Ct. App. 1988), in which we stated, “Even if 

the auditor knew that mail was being returned from that address, the notice statute and constitutional due 
process requirements do not impose upon the auditor a duty to search for an alternative address.”  Id. at 159.  
We disagree that Clark illustrates that Indiana law was radically different from the decision in Flowers.  The 
Flowers court declined to prescribe the form of service that the government should adopt and emphasized that 
while “[appellant] believes that the Commissioner should have searched for his new address in the Little Rock 
phonebook and other government records such as income tax rolls[, w]e do not believe the government was 
required to go this far.”  547 U.S. at 236-37. 
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such a challenge.  See McBain v. Hamilton County, 744 N.E.2d 984 (Ind. Ct. App. 2001) 

(holding that upon return of notice to the auditor with a more recent mailing address, due 

process requires auditor to send notice to the property owner at alternate address).  In fact, 

the Diversified court noted that “when notices mailed by a county auditor are returned in their 

entirety as undeliverable, with an alternative address indicated on the envelope, or where 

notices are returned as undeliverable due to an address discrepancy of which the auditor is 

deemed aware, it is incumbent upon the auditor to take further action to effectuate notice 

reasonably calculated to apprise an interested party of tax sale proceedings.”  838 N.E.2d at 

543.   

 We conclude that Swami’s claim that the notice provided by the auditor was in 

violation of his due process rights was available and could have been litigated during its 

earlier challenge.12  Accordingly, Swami is precluded by the doctrine of res judicata from 

claiming that the tax deed is void due to inadequate notice.13  See Shepherd v. Truex, 823 

N.E.2d 320, 326 (Ind. Ct. App. 2005) (holding that appellant’s independent action for fraud 

 
12  We also disagree with Swami that Flowers drastically changed Indiana law.  The Flowers court 

noted that its decision was in accord with its previous decisions, in that these decisions all “deemed notice 
constitutionally sufficient if it was reasonably calculated to reach the intended recipient when sent.”  547 U.S. 
at 226.  The Flowers court then observed that “[t]he Courts of Appeals and State Supreme Courts have 
addressed this question on frequent occasions, and most have decided that when the government learns its 
attempt at notice has failed, due process requires the government to do something more before real property 
may be sold in a tax sale.”  Id. at 227.  Indeed, the Flowers court stated, “In particular, we disclaim any new 
rule that is contrary to [Dusenbery v. United States, 534 U.S. 161 (2002)] and a significant departure from 
[Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306 (1950)].  Id. at 238. 
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on the court pursuant to Ind. Trial Rule 60(B), which in many circumstances is a collateral 

attack on a judgment, is subject to the doctrine of res judicata).  In sum, the trial court erred 

in granting Swami’s motion for relief from judgment, and therefore we reverse. 

 Reversed. 

DARDEN, J., and MAY, J., concur. 

 
13  We further note that because Swami had not argued to the trial court that the auditor’s notice 

violated federal due process in its first challenge, this Court would have found the issue waived on direct 
appeal had Swami attempted to raise it there.  See, e.g., Troxel v. Troxel, 737 N.E.2d 745, 752 (Ind. 2000) 
(appellant who failed to argue violation of due process to trial court waived issue for appellate review); Hite v. 
Vanderburgh County Office of Family & Children, 845 N.E.2d 175, 180 (Ind. Ct. App. 2006) (father never 
objected to termination because he lacked notice of CHINS proceeding and therefore due process argument 
was waived on appeal); McBride v. Monroe County Office of Family & Children, 798 N.E.2d 185, 194 (Ind. 
Ct. App. 2003) (failure to raise constitutional due process challenge waives issue for appellate review). 
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