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Billye Gaulden petitions for rehearing in Gaulden v. State, 02A04-1212-CR-651 (Ind.
Ct. App. September 18, 2013), wherein we affirmed his conviction of Class B felony
robbery. As part of his argument on appeal, Gaulden contended the trial court abused its
discretion when it admitted testimony regarding Gaulden’s threatening phone call to a
prosecution witness. We held the testimony regarding the threatening phone call was
admissible under Indiana Rule of Evidence 404(b) as an admission of guilt. Gaulden, slip
op. at 2.

On rehearing, Gaulden asserts we erred by not analyzing whether the evidence was
admissible under Evid. Rule 403, which requires admissible evidence to be more probative
than prejudicial. However, “[a]n analysis of admissibility under Rule 404(b) necessarily
incorporates the relevancy test of Rule 401 and the balancing test of Rule 403.” Bennett v.
State, 883 N.E.2d 888, 893 (Ind. Ct. App. 2008), trans. denied. Further, as we explained in
Bennett, evidence admissible under Evid. Rule 404(b) “is prejudicial only in the sense that it
is highly probative of Bennett’s perpetration of the charged offenses. . . . This evidence is not
unfairly prejudicial in that it is not evidence of other wrongs, but of the charged offenses.”
Id. Therefore, our decision regarding the admissibility of Gaulden’s threatening phone call
implicitly included consideration of the balancing test required by Evid. Rule 403, and the
admission of the evidence was not unfairly prejudicial simply because it proved Gaulden’s

guilt of the charged offenses.



We accordingly re-affirm Gaulden’s conviction of and sentence for Class B felony
robbery.

BAILEY, J., and BRADFORD, J., concur.



