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Gibbs appeals from the denial of his petition for permission to file a belated notice 

of appeal of the denial of his motion to correct erroneous sentence.  On appeal, Gibbs 

argues that the trial court erred in denying his petition. 

 We affirm. 

 Gibbs was convicted of attempted murder in 1984, and his conviction was 

affirmed on direct appeal.  Gibbs v. State, 483 N.E.2d 1365 (Ind. 1985).  In 1994, Gibbs’s 

petition for post-conviction relief was denied, and this court affirmed.  Thereafter, Gibbs 

has continued to file numerous motions and petitions.  At issue in this case is a motion to 

correct erroneous sentence Gibbs filed on November 20, 2013.  The trial court denied the 

motion on March 20, 2014.  On May 23, 2014, Gibbs filed a petition for permission to 

file a belated notice of appeal from the trial court’s denial of his motion to correct 

erroneous sentence.  The trial court denied the petition on June 25, 2013, and Gibbs now 

appeals. 

 Gibbs sought permission to file a belated notice of appeal pursuant to Ind. Post-

Conviction Rule 2(1).  P-C.R. 2(1) provides as follows: 

(a) Required Showings. An eligible defendant convicted after a trial or plea 

of guilty may petition the trial court for permission to file a belated notice 

of appeal of the conviction or sentence if; 

(1) the defendant failed to file a timely notice of appeal; 

(2) the failure to file a timely notice of appeal was not due to the 

 fault of the defendant; and 

 (3) the defendant has been diligent in requesting permission to file a 

 belated notice of appeal under this rule. 

 

In Davis v. State, 771 N.E.2d 647, 649 (Ind. 2002), abrogated in part by In re Adoption 

of O.R., 16 N.E.3d 965 (Ind. 2014), our Supreme Court noted that P-C.R. 2(1) “provides 
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petitioners with a method to seek permission for belated consideration of appeals 

addressing conviction, but does not permit belated consideration of appeals of other post-

judgment petitions.”1  Specifically, the court explained that P-C.R. 2(1) does not permit a 

belated appeal from the denial of a motion to correct erroneous sentence.  Accordingly, 

the trial court in this case did not err when it denied Gibbs’s petition for permission to file 

a belated notice of appeal from the denial of his motion to correct erroneous sentence. 

 Judgment affirmed.  

VAIDIK, C. J., and MAY, J., concur.  

                                              
1 In Davis v. State, 771 N.E.2d at 649, our Supreme Court went on to explain that “the Court of 

Appeals lacks subject matter jurisdiction over appeals other than direct appeals, unless such appeals or 

petitions are timely brought.”  Recently, in In re Adoption of O.R., 16 N.E.3d at 971, our Supreme Court 

held that “although a party forfeits its right to appeal based on an untimely filing of the Notice of Appeal, 

this untimely filing is not a jurisdictional defect depriving the appellate courts of authority to entertain the 

appeal.”  In a footnote, the court explained that “our language in Davis regarding the Court of Appeals’ 

‘jurisdiction’ and ‘authority’ over Davis’ appeal is problematic.”  Id. at 970 n.2.  The court held, however, 

that its ultimate conclusion in Davis that P-C.R. 2 applies only to direct appeals of criminal convictions, 

and not to motions to correct erroneous sentence, was correct.  In re Adoption of O.R., 16 N.E.3d 965. 


