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IN THE COURT OF APPEALS OF IOWA

No. 2-300 / 00-1228

Filed August 27, 2003

RAYMOND COUNTRYMAN,


Defendant-Appellant,

vs.

STATE OF IOWA,


Plaintiff-Appellee.



Appeal from the Iowa District Court for Polk County, Jack D. Levin, Judge.  


Applicant appeals from the denial of postconviction relief.  AFFIRMED.  


Frank Burnette of Burnette & Kelley, Des Moines, and Raymond Countryman, pro se, for appellant.


Thomas J. Miller, Attorney General, Sharon Hall, Assistant Attorney General,  John P. Sarcone, County Attorney, and Joseph Weeg, Assistant County Attorney, for appellee.


Considered by Vogel, P.J., and Miller and Vaitheswaran, JJ.  

MILLER, J. 

Raymond Countryman appeals from the district court’s denial of his application for postconviction relief, which challenged his 1996 convictions for two counts of murder in the first degree.  He raises numerous ineffective assistance of counsel claims, as well as claims that implicate due process and the discovery of new evidence. Upon review, we affirm the district court.

I.
Background Facts and Proceedings.  Raymond Countryman and his wife Darla were each convicted of two counts of murder in the first degree.  The convictions stemmed from the kidnapping and deaths of two elderly sisters who resided at 3000 Grand, the apartment complex where Darla and Countryman lived and Countryman worked.  Countryman’s and Darla’s convictions were affirmed on direct appeal.  State v. Countryman, 573 N.W.2d 265 (Iowa 1998) (Raymond); State v. Countryman, 572 N.W.2d 553 (Iowa 1997) (Darla).  

The necessary facts underlying these “particularly savage killings” were set forth by our supreme court in their opinion affirming Darla’s convictions, Countryman, 572 N.W.2d at 556, were recited nearly verbatim by the postconviction court, and need not be repeated in full here.  We do find it worth noting, however, that Countryman denied participation in the crimes charged, claiming that the murders were committed by three individuals other than Darla and himself.  The defense presented at trial, including extensive testimony by Countryman, attempted to paint Countryman as a co-victim, restrained and abused by the same three individuals he accused of committing the murders.    Any other necessary facts will be set forth below.  

II.
Scope of Review.  Postconviction relief proceedings are typically reviewed on claimed error.  Ledezma v. State, 626 N.W.2d 134, 141 (Iowa 2001).  However, when the applicant asserts constitutional claims, such as ineffective assistance of counsel and fair-trial violations, our review is de novo.  Id.; Conner v. State, 362 N.W.2d 449, 458 (Iowa 1985).  

III.
Ineffective Assistance of Counsel.  Countryman argues that counsel at trial, in his direct appeal, and during his postconviction proceedings, each rendered ineffective assistance in a number of particulars.  Before we address the individual claims against various counsel, we find it necessary to address Countryman’s contention that the district court utilized an incorrect standard when assessing his ineffective assistance claims.   

A.
Strickland Standard.  The two-prong standard for measuring ineffective assistance of counsel claims was articulated in Strickland v. Washington, 466 U.S. 668, 687, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 693 (1984), and requires a postconviction applicant to prove that (1) counsel’s performance was deficient, and (2) this deficiency prejudiced the defense such that the applicant was deprived of a “fair trial,” or one with reliable results.  To establish the first prong the applicant must show that counsel’s performance fell below “an objective standard of reasonableness.” Strickland, 466 U.S. at 687-88, 104 S.Ct. at 2064, 80 L.Ed.2d at 693.  To establish the second prong, an applicant must show “a reasonable probability that, but for counsel's unprofessional errors, the result of the proceeding would have been different.  A reasonable probability is a probability sufficient to undermine confidence in the outcome." Id. at 694, 104 S.Ct. at 2052, 80 L.Ed.2d at 698. 

Countryman attacks the district court’s ruling because it cited, not Strickland directly, but the Iowa Supreme Court case of Osborn v. State, 573 N.W.2d 917, 922 (1998), which noted that a postconviction applicant bears the burden of proving counsel’s ineffectiveness by a preponderance of the evidence.  Putting aside the fact that the principles outlined in Osborn remain the law of this state, see Ledezma v. State, 626 N.W.2d 134, 142-45 (Iowa 2001), and thus are as binding upon this court as they are upon the district court, we note that Countryman seems to misapprehend the nature of the burden espoused in Osborn.  

Countryman appears to argue that Osborn is a corruption of Strickland, because it improperly interjects a preponderance standard into Strickland’s prejudice prong.  We agree that imposing a new quantum of proof on the prejudice prong would be contrary to federal law.  See Woodford v. Visciotti, 537 U.S. ____, ____, 123 S.Ct. 357, 359-60, 154 L.Ed. 2d 279, 285-86 (2002) (noting Strickland requires proof only that a different outcome be reasonably probable, rather than “probable” or “more likely than not”).  That is not, however, what our supreme court had done in Osborn and similar cases.  

Our supreme court continues to embrace the reasonable probability language of Strickland, as well as Strickland’s mandate that the defendant or applicant bears the burden of proving both elements of an ineffective assistance of counsel claim.  See State v. Bowers, 661 N.W.2d 536, 540 (Iowa 2003).  By stating that the burden to establish each element is by a preponderance of the evidence, the court has merely clarified the standard by which those facts underlying each element are measured.  See Ledezma, 626 N.W.2d at 145 (“[I]n making the decision whether there is a reasonable probability that the result of the trial would have been different, the burden of proof is on the defendant to establish this standard by a preponderance of the evidence.”).    
Because the standard articulated by the district court is both the law of the state, and in harmony with federal law, we find no error in this regard.  We therefore turn to Countryman’s individual claims of ineffective assistance of counsel.  

B.
Appellate Counsel.  Most if not all of the claims Countryman raised at his postconviction hearing were not raised in his direct appeal.  In order to raise his claims for the first time in the postconviction proceedings, Countryman must show “sufficient reason” or “cause” for not raising the claim earlier, as well as actual prejudice resulting from the alleged error.  Osborn v. State, 573 N.W.2d 917, 921 (Iowa 1998).  Countryman argues that a sufficient reason is provided by the ineffectiveness of appellate counsel, for not addressing and/or preserving the issues during his direct appeal.  See id. (providing that ineffective assistance of appellate counsel can serve as a sufficient reason).  Because we will address the alleged trial errors individually, we need not determine whether appellate counsel was ineffective.   

 We do note, however, that ineffectiveness will not be presumed from the mere fact appellate counsel failed to raise an arguable error by trial counsel.  Id. at 922.  Even where, in hindsight, counsel may have been wrong, “this is a far cry from qualifying as ineffective representation.”  Cuevas v. State, 415 N.W.2d 630, 633 (Iowa 1987).  As noted by the postconviction court, it is often a devastating tactical blunder to assign numerous errors on appeal, and it is the better course to rely on only the strongest points arguably warranting reversal of the conviction.  See Cox v. State, 554 N.W.2d 712, 715-16 (Iowa Ct. App. 1996).   

C.
Trial Counsel. 

1.
Not calling Robert Larsen as a defense witness.  Robert Larsen had acted as an investigator for Countryman prior to his trial, relaying information to Countryman’s defense counsel, John Burns, and his defense investigator, James House.  Countryman argues that, if Larsen had been called to testify at trial, he would have implicated and discredited individuals Countryman claimed were involved in the deaths of the two sisters.  Reviewing Larsen’s testimony at the postconviction hearing, as well as that of House, it soon becomes clear that the vast majority of Larsen’s information consisted of second-hand knowledge, and constituted inadmissible hearsay.
  

By definition, hearsay is a statement, made by one other than the witness, offered to prove the truth of the matter asserted.  Iowa R. Evid. 5.801(c).  While a statement by an out-of-court declarant can be admitted to explain responsive conduct, or to “complete the whole story of the crime charged,” admission presupposes that the statements are not in fact hearsay, because they are not being used to prove the truth of the matter asserted.  See State v. Williams, 360 N.W.2d 782, 787 (Iowa 1985); State v. Summage, 532 N.W.2d 485, 488 (Iowa Ct. App. 1995).  Here, it is clear that the primary purpose of the second-hand statements was to prove the truth of their contents.  Trial counsel is not ineffective because he declined to present inadmissible evidence.  See State v. Greene, 592 N.W.2d 24, 29 (Iowa 1999).  

In addition, the decision not to call a particular witness generally implicates a reasonable tactical decision, and such a decision will not be second-guessed by this court.  See State v. Heuser, 661 N.W.2d 157, 166-67 (Iowa 2003).  Burns’s decision to not have Larsen testify was reasonable in light of his opinion that Larsen was neither credible nor stable, a judgment that appeared to be borne out by the somewhat confused nature of Larsen’s postconviction hearing testimony.  Finally, Countryman has not shown how exclusion of this testimony prejudiced his defense.  Strickland, 466 U.S. at 694, 104 S.Ct. at 2052, 80 L.Ed.2d at 698. He has simply not proven that trial counsel was ineffective for not calling Larsen to testify.
  

2.
Not requesting duress instruction.  Countryman argues that because he was charged with felony murder counsel should have requested a duress instruction as to the predicate felonies of kidnapping and robbery.
  Whether duress can constitute a defense to a predicate felony, where that felony does not result in the intentional or reckless infliction of physical injury to another, remains an open question.  See State v. Proctor, 585 N.W.2d 841, 843-44 (Iowa 1998).  Even if such a defense could be submitted as a general matter, counsel was not ineffective for failing to request the instruction in this particular instance.  Burns testified that he did not request a duress instruction as he feared that such an instruction might confuse the jury, given that Countryman was not arguing participation in the predicate felonies through duress, but a complete lack of involvement in the crimes.  This appears to be a reasonable tactical decision.  See State v. Oetken, 613 N.W.2d 679, 683-84 (Iowa 2000).  

Moreover, as the State points out, the record did not contain evidence of duress.  Countryman’s own trial testimony did not support any claim that he had participated in kidnapping or robbery under imminent threat or menace of serious injury, as would be necessary to warrant a duress instruction.  See Iowa Code § 704.10(1995); State v. Walton, 311 N.W.2d 113, 115 (Iowa 1981).  Counsel had no duty to request an unsupported instruction, see Greene, 592 N.W.2d at 29, and not requesting such an instruction did not prejudice Countryman’s defense.  Strickland, 466 U.S. at 694, 104 S. Ct. at 2052, 80 L. Ed. 2d at 698. 

3.
Not moving for a mistrial upon learning of perjured testimony.  State’s witness Edward Schell testified primarily as to Countryman’s appearance, location and opportunities to act during times relevant to the kidnapping and death of the victims.  Pertinent to Countryman’s ineffective assistance claim is testimony elicited during cross-examination by Burns, where Schell denied he had heard discussions about, or observed or participated in, drug-related activities while in Countryman’s apartment.  After Countryman’s testimony indicated that Schell had in fact sold drugs in the apartment, Schell was confronted by an agent from the Department of Criminal Investigation, and admitted to selling Countryman drugs in Countryman’s apartment.  Although this information was passed on to Burns, he decided not to recall Schell or move for a mistrial.  According to Burns, he wanted Countryman’s version of events to be the last testimony heard by the jury, which took precedence over impeaching Schell on a matter that was collateral to the key facts in issue.  

Countryman argues that Burns was ineffective in not moving for a mistrial when the State took no independent action to rectify Schell’s perjured testimony.  He contends that as a result of this prosecutorial misconduct, his conviction was obtained in violation of due process.  See DeVoss v. State, 648 N.W.2d 56, 64 (Iowa 2002) (“A prosecutor's use of perjured or false testimony prevents a fair trial and violates due process.”).  Prosecutorial misconduct can arise from the failure to correct perjured testimony, if that testimony is material.  Id.  Initially, we question whether the testimony regarding drug sales was sufficiently material, or the prosecution informing Burns so inadequate a corrective measure, as to give rise to prosecutorial misconduct.  However, even if the State’s actions amounted to prosecutorial misconduct, Countryman must also demonstrate a reasonable probability that a mistrial motion would have succeeded.   Strickland, 466 U.S. at 694, 104 S. Ct. at 2052, 80 L. Ed. 2d at 698. 

In order to obtain a mistrial based on prosecutorial misconduct, a defendant must prove that he was so prejudiced by the misconduct as to be deprived of a fair trial.  State v. Greene,  592 N.W.2d 24, 30 (Iowa 1999).    The decision to grant or deny a mistrial request is a matter entrusted to the discretion of the district court, is assessed by reviewing the totality of the record, and is informed by the frequency of the misconduct and the strength of the evidence against the defendant.  Id. at 30-32.  In reviewing the record in this matter, including the isolated nature of any misconduct, the collateral nature of the perjured testimony, and the relative strength of the remaining evidence against Countryman, we conclude that he has not shown a reasonable probability that a mistrial motion would have succeeded.  

To the extent Countryman is making a more general challenge to Burns’s decision, based on the impact of Schell’s perjured testimony upon Countryman’s credibility, we simply note our agreement with the district court’s ruling.  Burns’s decision to preserve the flow of testimony, given the collateral nature of the issue, appears to be a reasonable tactical decision. See Osborn v. State, 573 N.W.2d 917, 924 (Iowa 1998).  In addition, even if Schell had been recalled and admitted to selling drugs in Countryman’s apartment, this testimony would not have so aided Countryman’s claim that other individuals were responsible for the victims’ deaths as to create a reasonable probability of a different outcome.  Strickland, 466 U.S. at 694, 104 S. Ct. at 2052, 80 L. Ed. 2d at 698. 

4.
Not objecting to hearsay testimony. Countryman points to testimony from eight separate witnesses, all admitted without objection by defense counsel, and makes the generalized statement that these constitute prejudicial hearsay.  Because Countryman has failed to identify how objections to this testimony created a reasonable probability of a different outcome, this claim is simply too vague to either address on appeal or preserve for a future postconviction proceeding.  See Dunbar v. State, 515 N.W.2d 12, 15 (Iowa 1994).  We do note, however, that while many of the statements were undeniably subject to a hearsay objection, several were helpful to Countryman’s defense.  

More importantly, the record demonstrates that the pretrial strategy not only agreed to but insisted upon by Countryman was a “tell-all” defense, which sought the admission of all relevant testimony that could corroborate any detail of Countryman’s version of events.  Counsel will not be found ineffective for pursuing a reasonable strategy, even if it is a misguided one.  State v. Oetken, 613 N.W.2d 679, 683-84 (Iowa 2000).  This is particularly true where, as here, the defendant invited any error which may have occurred.  See Jasper v. State, 477 N.W.2d 852, 856 (Iowa 1991).

5.
Not requesting a fingerprint analysis of savings bonds.  When Countryman was arrested, saving bonds belonging to the victims were found in his possession.  Countryman argues that Burns was ineffective for failing to have the bonds analyzed for fingerprints, because such analysis could have revealed fingerprints of the individuals Countryman claimed were responsible for the murders.  However, Countryman did nothing to support his claim that an analysis could have yielded any usable prints, such as calling a fingerprint expert at the postconviction hearing, or presenting evidence that the bonds had been properly preserved for such analysis prior to trial.  The burden in this instance is upon Countryman, State v. Bowers, 661 N.W.2d 536, 540 (Iowa 2003), and he has failed in that burden.   

6.
Not requesting appointment of second attorney.  Countryman next argues that Burns was ineffective in failing to seek appointment of a second attorney.  We begin by noting that, even if a second attorney had been requested, appointment is not a matter of right, but one within the district court’s discretion.  See Iowa Code § 815.7 (providing that two attorney fees may be authorized in class “A” felony cases).  Thus Countryman must show that, if a request had been made, it would have been an abuse of the court’s discretion to refuse the appointment. 

In support of this claim Countryman makes no more than vague references to areas where he felt counsel was inadequate in the investigation and preparation of his defense.  However, Burns’s own testimony about the amount of time and attention he devoted to Countryman’s defense, his belief that there was no need for another attorney, and his concern that a second attorney would be a detriment at trial, all work against Countryman’s claim.  So too does the district court’s independent finding that Burns was a “highly experienced trial and appellate lawyer.”  As the State notes, Burns’s duty to investigate and pursue lines of defense is not limitless.  Ledezma, 626 N.W.2d at 145.  Moreover, Countryman falls far short of showing how failure to appoint a second attorney deprived him of a fair trial.  Strickland, 466 U.S. at 694, 104 S.Ct. at 2052, 80 L.Ed.2d at 698. 

7.
Not moving for a mistrial due to sleeping juror. The dismissal of one juror just prior to deliberations required the seating of an alternate.  Because both counsel and the court agreed that the first alternate had either been sleeping or not paying attention, the second alternate was seated.  Countryman contends that a mistrial motion was in order because, in addition to the first alternate, another juror slept through portions of the trial.  Countryman’s argument on appeal is once again so generalized, vague and unsupported that we could conclude this issue should be neither resolved on appeal, nor preserved for any future postconviction proceedings.  See Dunbar, 515 N.W.2d at 15.  

Even if we were to accept Countryman’s assertion that one of the jurors who rendered the guilty verdicts slept during the trial, he has not established his claim.  Other than the alternate, Burns did not recall observing a juror sleep.  Countryman himself was less than certain if he had called the second juror to Burns’s attention, and his testimony is unclear concerning any steps he allegedly took to notify Burns about the second juror.  Although Countryman insisted that, during the hearing to replace the removed juror, Burns admitted knowledge of more than one sleeping juror, such admission does not appear in the transcript.  Countryman could not specify when or how much this other, unnamed juror had slept, and Burns pointed out that it could be an aid to Countryman’s case if the sleeping occurred during presentation of the State’s case.  Once again, Countryman falls far short of demonstrating ineffective assistance of counsel.  See Ledezma v. State, 626 N.W.2d 134, 142-45 (Iowa 2001).
8.
Miscellaneous issues.  Countryman raises issues regarding the release of the victims’ savings bonds, his waiver of speedy trial, newly discovered evidence, and ability to communicate with counsel, within the rubric of ineffective assistance of trial counsel.  Upon a review of the pleadings and postconviction ruling, these issues were neither raised nor decided as ineffective assistance of counsel claims in the district court.  As such, they are not preserved for appeal.  See State v. McCright, 569 N.W.2d 605, 607 (Iowa 1997) (“Issues not raised before the district court, including constitutional issues, cannot be raised for the first time on appeal.”).  Any validly raised and preserved due process and new trial issues will be discussed below.  

In addition, Countryman makes a glancing reference to the approximately thirteen claims of ineffective assistance of trial counsel that he raised in the postconviction proceeding via a pro se supplement to the application filed by counsel.  He does not however, make even the most minimal attempt to demonstrate why trial counsel was ineffective in these particulars, or how counsel’s actions prejudiced his defense.  It is the work of this court to assess the arguments made by each side, not to undertake a party’s research and advocacy.  See Hyler v. Garner, 548 N.W.2d 864, 876 (Iowa 1996) (“[W]e will not speculate on the arguments [the appellant] might have made and then search for legal authority and comb the record for facts to support such arguments.”).  These claims are simply too general to either address or preserve for yet another possible postconviction proceeding.  See Dunbar, 515 N.W.2d at 15.  

D.
Postconviction Relief Counsel.  Countryman’s claims of ineffective assistance of postconviction counsel are based on counsel’s failure to pursue the grounds alleged in Countryman’s pro se supplementation to the postconviction relief application, and ten other alleged errors by postconviction counsel.  As a general matter, these claims are once again vague and nonspecific, and inadequate to allow us to either resolve them, or preserve them for yet another possible postconviction proceeding.  See Dunbar, 515 N.W.2d at 15.  In addition, most of the claims, even absent an adequately developed record or sufficiently specific argument, are clearly without merit.  We will, however, address two of Countryman’s contentions.  

Countryman first asserts that postconviction counsel should have objected to the portions of Burns’s postconviction hearing testimony that amounted to an “irrelevant and unethical observation” as to Burns’s personal “feelings” regarding Countryman and his “story.”  In reviewing the pages of testimony referenced by Countryman, Burns did voice skepticism as to the truth of Countryman’s version of events.  However, even if such testimony was objectionable, we do not see how its admission prejudiced Countryman’s case.  This testimony had application, if at all, to the claims that Burns rendered ineffective assistance of counsel at trial.  Despite his doubts, a review of the record indicates that Burns zealously presented a cogent and reasonable defense.  There is no merit to this claim.  

Countryman further argues that his postconviction counsel should have objected when Countryman’s defense investigator, James House, gave an unqualified opinion as to Burns’s performance at trial.  In reviewing the testimony, it is apparent that House merely related his personal observations as to how much time Burns spent working on the case, and the information and leads that Burns had House follow through on, noting that Burns was “extremely thorough,” and “one of the finest lawyers in our office.”  This is not tantamount to offering an opinion as to Burns’s legal competence.  It is, at most, lay opinion based upon personal observation.  See State v. Kinsel, 545 N.W.2d 885, 889 (Iowa Ct. App. 1996) (noting lay opinion is permissible where it is “(a) rationally based on the perception of the witness; and (b) helpful to a clear understanding of the witness's testimony or the determination of a fact in issue”).  Again, this claim is without merit.  

IV.
Due Process

1.
Trial communications.  Countryman contends that he was precluded from writing notes or speaking with Burns during the trial, which prevented him from assisting in his own defense.  Although Burns was not questioned as to this matter, Countryman’s own testimony defeats his claim.  According to Countryman, Burns advised him not to write notes or ask questions in front of the jury, to avoid leaving the jury with the impression that something said by a witness was of particular importance.  Countryman stated that he was able to communicate with Burns outside of the jury’s presence.  Moreover, Countryman effectively conceded that he had not informed Burns, either before or after he was advised to limit the timing of attorney-client communications, of a desire to write notes during the trial.  Countryman further acknowledged that, even though he had a paper and pencil before him at all times during the trial, he chose to comply with Burns’s advice.  Finally, there is no evidence that Countryman’s lack of communication with Burns during witness examinations negatively impacted his defense.  The record falls far short of establishing a due process violation.  See State v. Orozco, 290 N.W.2d 6, 9 (Iowa 1980) (quoting Snyder v. Massachusetts, 291 U.S. 97, 107-08, 54 S. Ct. 330, 333, 78 L. Ed. 674, 679 (1934)) ("(T)he presence of a defendant is a condition of due process to the extent that a fair and just hearing would be thwarted by his absence, and to that extent only." ).

2.
Waiver of right to a speedy trial.  The ninety-day limitation upon the State’s right to try Countryman for the deaths of the two sisters, absent Countryman’s waiver of his right to a speedy trial or a showing of good cause, expired on November 9, 1995.  See Iowa R. Crim. P. 2.33(2)(b).
  After giving an unequivocal oral waiver of his right to a speedy trial at a September 21, 1995 pretrial conference, Countryman filed a written waiver of the right.  The written waiver requested a new trial date of January 16, 1996.  Trial did not in fact begin until February 12, 1996.  

In his direct appeal Countryman argued that his right to a speedy trial under Iowa Rule of Criminal Procedure 2.33(2)(b) had been violated, because his waiver had been conditioned on trial occurring by January 16.  The supreme court rejected the claim, finding that the waiver was not limited, “but rather was unequivocal with the January 16 trial date only a request,” and that there was good cause for the short delay between the January and February dates, which was “necessary in large part to process motions by defendant and his wife.”  State v. Countryman, 573 N.W.2d 265, 267 (Iowa 1998).  While acknowledging that the supreme court has disposed of his rule-based challenge, Countryman argues the waiver itself was constitutionally infirm.  

A waiver is constitutionally valid if it was knowing and voluntary.  See Barker v. Wingo, 407 U.S. 514, 525-529, 92 S. Ct. 2182, 2189-2191, 33 L. Ed. 2d 101, 113-116 (1972).  The only attack Countryman seems to make on the knowing and voluntary nature of his written waiver centers on his desire to get to trial as quickly as possible, and his understanding as to when trial would occur.  However, the supreme court has already determined that Countryman’s waiver was unequivocal.  Countryman, 573 N.W.2d at 267.  As this claim was disposed of on appeal, it is not subject to relitigation in postconviction proceedings.  LeGrand v. State, 540 N.W.2d 667, 669 (Iowa Ct. App. 1995).  The same is true regarding Countryman’s good-cause argument.  Id.  

3.
Release of savings bonds.   This claim relates to those savings bonds that Countryman contends trial counsel should have had analyzed for fingerprints.  After Countryman’s trial, but before his postconviction relief hearing, the bonds were released to the families of the victims, apparently without notice to Countryman.  At the postconviction hearing Countryman argued that this amounted to destruction of exculpatory evidence by the State. The district court properly analyzed this claim as one where the State failed to preserve potentially exculpatory evidence.  In such instance, due process is violated only upon a showing of bad faith by the State.  State v. Atley, 564 N.W.2d 817, 821 (Iowa 1997).  The record is lacking any such evidence.  The district court properly denied this claim.  

V.
Newly Discovered Evidence.  At the postconviction hearing Countryman alleged that Cindy Wasson possessed newly discovered evidence.  The claim was assessed and rejected by the district court as a newly-discovered evidence claim.  As previously noted, on appeal Countryman raises this issue, not as a newly discovered evidence claim, but within the context of ineffective assistance of trial counsel.  However, the content of his argument is limited to a general criticism of postconviction counsel for not adequately “follow[ing] through on the reams of paper he received from Countryman concerning his claims.”  Given the vague and nonspecific nature of Countryman’s argument, we could simply decline to resolve this claim.  See Dunbar, 515 N.W.2d at 15.  Even if we address this claim as one raising ineffective assistance of postconviction counsel, Countryman cannot prevail.  

To establish an ineffective assistance claim Countryman would need to show he was prejudiced by counsel’s lack of adequate preparation or investigation, in other words, that better preparation or investigation by counsel would have created a reasonable probability of success on his newly-discovered evidence claim.  To establish a newly-discovered evidence claim an applicant must show:

(1)  the evidence was discovered after judgment; (2) the evidence could not have been discovered earlier in the exercise of due diligence; (3) it is material to the issue, not merely cumulative or impeaching; and (4) it would probably change the result if a new trial is granted.

Summage v. State, 579 N.W.2d 821, 822 (Iowa 1998). Based on the record made at the postconviction hearing, even with further investigation by counsel, Countryman cannot demonstrate a reasonable probability of success.  

Wasson was the sister of Mark Edgington, one of the individuals Countryman alleged had actually committed the murders.  In his postconviction application Countryman claimed that Wasson had found a box hidden at her parents’ home labeled “3000 Grand,” which contained items taken from building tenants.  He also claimed that Wasson had discovered pliers used in the killings.  When called to testify at the postconviction hearing, Wasson stated that when removing her property from her parents’ home, she observed a box labeled 3000 Grand in a bedroom closet.  However, she had not explored the contents of the box and had not found a pair of pliers.  In addition, she noted that her parents had purchased chandeliers from Countryman, suggesting an alternate explanation for the box’s presence.    

Countryman’s newly-discovered evidence claims clearly rose and fell on Wasson’s testimony.  Postconviction counsel explored the possibility that Wasson had been intimidated into silence by Edgington, to no avail.  We cannot envision how further investigation by counsel could have altered the content of Wasson’s testimony.  

Although not a ground for newly discovered evidence in Countryman’s postconviction application, Wasson offered further testimony about a vacuum cleaner that contained bloody hair and what looked to be a part of a dried finger.  However, she stated that Edgington had last used the vacuum cleaner prior to the victims’ deaths, and only she had possessed the vacuum between the time Edgington had returned it, and she had discovered the contents. Countryman offered contradictory testimony from Dave Baker, who stated that the vacuum cleaner “come up down at 3000 Grand when those ladies was being killed.  And then it was returned to [Wasson’s] apartment like nothing had ever happened, except the vacuum bag was full of hair.”    However, Baker admitted that, during the time of the murders, he was “high . . . every day . . . [o]n methamphetamine.”   

Clearly, the district court believed Wasson’s version of events.  When evidence is in conflict, it is the role of the district court, as the finder of fact, to resolve this conflict in light of its own credibility assessments. State v. Hopkins, 576 N.W.2d 374, 377 (Iowa 1998).  Nothing in the record demonstrates a basis on which to disturb the court’s assessment. See State v. Kostman, 585 N.W.2d 209, 211 (Iowa 1998).  

VI.
Conclusion.  We have considered all of Countryman’s presented claims, even those not specifically discussed here.  We find them all to be without merit.  The ruling of the district court is affirmed.  

AFFIRMED.  
�   The little testimony that Larsen drew from his personal knowledge was, at best, of limited relevance.  





�   Countryman also complains that counsel did not secure his presence at Larsen’s pretrial deposition because, if he had been there, he could have prompted additional information from Larsen.  The district court found that Countryman had not shown his defense was prejudiced by this exclusion, because Countryman was present for Larsen’s postconviction testimony, yet “[n]o additional admissible evidence was proferred by Larsen . . . .”  (emphasis added).  Whether or not Larsen’s deposition was offered at the postconviction hearing, the burden was on Countryman to establish prejudice to his defense.  Despite Countryman’s presence during Larsen’s postconviction testimony, the testimony consisted of inadmissible hearsay and information with only limited relevance.  We agree with the district court that Countryman had not established this particular ineffective assistance claim.       





�   We presume Countryman’s argument is not meant to apply to the predicate felony of willful injury, as it is well established that a duress defense is not available for crimes that intentionally or recklessly cause physical injury.  See Iowa Code §§ 704.10, 708.4 (1995).  


�   Countryman also argues that Burns was ineffective for allowing admission of a written statement by Darla, which Countryman alleges Darla made when lacking the necessary competence.  Rather that setting forth a detailed analysis, we simply note that all of our foregoing conclusions regarding the hearsay testimony, including the lack of sufficient specificity, apply with equal force to this claim.  


�  Formerly Iowa Rule of Criminal Procedure 27(2)(b).  





